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LAW AND PRACTICE OF LIS PENDENS. 


CHAPTER I. 
LIS PENDENS IN GENERAL. 


IS PENDENS and pendente lite are different grammatical 
applications of a term embracing the same idea, the former 
meaning “a suit pending,” and the latter meaning “ dur- 

ing the pendency of a suit.” 

These several terms are designed not only to indicate a status of 
a case, but also to affix a legal consequence or condition. Thus, 
when one says that a suit concerning specific property is lis pendens, 
the meaning is, that the suit is notice to all the world not to meddle 
with that property in any way, under penalty of being bound by the 
result of the litigation as fully and to the same effect as the litigating 
defendant himself. 
* Pendente lite nihil innovetur.” 

Several of the stated definitions are thus: 

Lis Pendens. A suit pending: the actual pendency of a judicial 
proceeding. A term frequently used to denote the pendency of 
a proceeding, actual or constructive, notice of which will affect 
sights of persons not parties to the proceeding in the property which 
is the subject-matter of, or is affected by. the proceeding. (Abbot’s 
Law Dict., tit. Lis Pendens.) 

Lis Pendens. A suit pending: that legal process in a suit regard- 
ing land which amounts to legal notice to all the world that there is 
a dispute as to the title. (Stimson’s Law Glossary, tit. Lis Pendens.) 

A pending suit: an expression used especially of pending suits 
relating to land as affecting the title to the land in question. 
12 Steph. Com. 657; Williams R. P.. Part 1. Ch. 3.) 

A pending suit: action, petition for winding up a company. (In 
re Barneds Banking Co. Ex Parte Thornton 2 Ch. 171.) 

A pending suit: the actual pendency of a suit or other judicial 
proceeding. (2 Kent’s Com. 122.) 


The maxim is, 
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A suit pending: a thing concerning which there is a controversy 
is prohibited during the suit, from being alienated. (Civil Law.) 

In equity, a pending suit: a notice of lis pendens is one of the pro- 
ceedings in a foreclosure suit. (2 Barb. Chy. Pr. 178, 601.) 

A pending suit: sueing out a writ and making attachment on 
mesne process constitutes a lis pendens at common law. (21 N. H. 
570.) 

It is a general rule, which seems to have been recognized in all 
regular systems of jurisprudence, that during the dependence of an 
action, of which the object is to vest the property or to obtain pos- 
session of real estate, a purchaser shall be held to take the estate as it 
stands in the person of the seller, and to be bound by the claims 
which shall ultimately be pronounced. (Bell’s Com. on Laws of 
Scot. 144.) 

This doctrine had its origin in the Roman Civil Law. (Macken- 
zie’s Roman Law, 329.) 

Lord Bacon formulated an ordinance for its application, thus: 
“No decree bindeth any that cometh in, bona fide, by conveyance 
from the defendant before the Bill exhibited. and is made no party, 
neither by Bill nor order; but when he comes in pendente lite, and 
while the suit is in full prosecution and without any color of allow- 
ance or privity of the court, then regularly the decree bindeth.” 
(Bacon’s 12th Rule, Lord Bacon, Vol. IV, 511.) 

And it was recognized and enforced in many early English cases. 
(Sorrell v. Carpenter, 2 Peere Will. 482; Garth v. Ward, 2 Atk. 174; 
Worseley v. Scarborough, 3 Atk. 392: Bellamv v. Sabine, 1 DeG. & 
J. 578; Winchester v. Paine, 11 Ves. 194; Self v. Maddox, 1 Vern. 
459; Finch v. Newnham, 2 Vern. 216; Culpeper v. Aston, 2 Ch. Cas. 
116; Preston v. Tubbin, 1 Vern. 286.) 

Judge Storv states the Rule thus: “ Every man is presumed to be 
attentive to what passes in the courts of justice of the state or 
sovereignty where he resides. And therefore a purchase made of 
property actually in litigation, pendente lite, for a valuable consider- 
ation, and without any express or implied notice in point of fact, 
affects the purchaser in the same manner as if he had such notice, 
and he will accordingly be bound by the judgment or decree in the 
suit.” (Storv’s Eq. Jur., sec. 405; Newland on Con. 106.) 

The principle of lis pendens is that all parties dealing with either 
real or personal property are bound to take notice of a suit pending 
concerning the title thereto, and if thev purchase from any of the 
parties to the suit they will be concluded by the judgment or decree 
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to the same extent that their transferor is. (Union Trust Co. v. 
South. Nav. Co., 130 U. S. 565; Gould v. Hendrickson, 96 Ill. 599; 
Cable v. Ellis, 120 Ill. 136; Rider v. Kelso, 53 Lowa, 367; Plumer v. 
Wausau Boom, 49 Wis. 449; White v. Perry, 14 W. Va. 66; Rosen- 
hiem v. Hartsoch, go Mo. 357; Smith v. Hodsdon, 78 Me. 180; 
Pickett v. Ferguson, 45 Ark. 177.) 

But it is notice only in relation to property which is the immediate 
subject of the suit. (Edmonds v. Crenshaw, 1 McC. Ch. 252.) And 
the specific property must be so pointed out by the pleadings as to 
warn the whole world that they meddle with it at their peril. (Lewis 
v. Mew, 1 Strobhardt’s Eq. 180; Green v. Slayter, 4 Johns. Ch. 38; 

3ritz v. Johnson, 65 Ind. 561; Miller v. Sherry, 2 Wall. 250; Rus- 
sell v. Kirkbride, 62 Tex. 455; Sanders v. McDonald, 63 Md. 503.) 

The necessity for the rule is thus stated by an eminent authority: 
“ Where a litigation is pending between a plaintiff and a defendant 
as to the right to a particular estate, the necessities of mankind 
require that the decision of the court in the suit shall be binding, 
not only on the litigant parties, but also on those who derive title 
under them by alienations made pending the suit, whether such 
alienees had or had not notice of the pending proceedings. If this 
were not so there could be no certainty that the litigation would 
ever come to an end.” Further: “ It is not correct to speak of lis 
pendens as affecting a purchaser through the doctrine of notice, 
though undoubtedly the language of the courts often so describes its 
operation. It affects him, not because it amounts to notice, but 
because the law does not allow litigant parties to give to others, 
pending the litigation, rights to the property in dispute, so as to 
prejudice the opposite party.” The court further says: “ That this 
is the doctrine as to lis pendens appears to me to be not only founded 
on principle, but also consistent with the authorities.” Citing 
2d Ch. Cas. 221 and 2d Peere Will. 482, court says: “ In both these 
cases, the doctrine really was, that, pending a litigation, the defendant 
cannot, by alienation, affect the rights of the plaintiff to the property 
in dispute; and the same principle is applicable against a plaintiff so 
as to prevent him from alienating to the prejudice of the defendant, 
where, from the nature of the suit, he may have in the result, a right 
against the plaintiff, as in a bill by a devisee to establish a will 
against an heir, if, in the result the devise is declared void, the heir 
is not to be prejudiced by the alienation of the devisee (plaintiff) 
pendente lite.” (Bellamy v. Sabine, 1 DeG. & J. 566.) Indeed, the 
language of the court is to the same effect in each of the following 
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leading cases on that subject, viz.: Culpeper v. Aston, 2 Ch. Cas. 
115; Sorrell v. Carpenter, 2 Peere Will. 482; Garth v. Ward, 2 Atk. 
174; Worseley v. Earl, etc., 3 Atk. 392. 

Lord Justice Turner further said: “ The doctrine of lis pendens is 
not, as I conceive, founded upon any of the particular tenets of 
a Court of Equity as to implied or constructive notice. It is, as 
I think, a doctrine common to the courts, both of law and equity; 
and rests, as | apprehend, upon this foundation, that it would plainly 
be impossible that any action or suit could be brought to a success- 
ful termination if alienations pendente lite were allowed to prevail. 
The plaintiff would be liable in every case to be defeated by the 
defendants alienating before the judgment or decree, and would 
be driven to commence his proceedings de novo, subject again to 
be defeated by the same course of proceeding.” (Ib.) 


CHAPTER II. 


CLASSES AND DESCRIPTIONS OF PROPERTY TO WHICH LIS PENDENS 
APPLIES. 


Lis pendens being but constructive notice, it follows that it cannot 
apply to a case where the specific property is not designated in the 
proceedings, or the right claimed afterwards is not asserted at the 
time when it is sought to make the constructive notice apply. 
(Russell et al. v. Kirkbride, 62 Tex. 455.) 

Lis pendens is constructive notice of that only which is involved 
in the litigation (Freeman on Judgments, § 198); hence, in an 
action of forcible detainer for the possession of land by a landlord 
against a tenant for failing to pay rent, no question of title could 
have been adjudged; hence such suit could not bind parties with 
notice of claim of title by the tenant, inconsistent with his recorded 
deed. (Hoffman v. Blume, 64 Tex. 334.) 

The specific property must be so clearly pointed out and exactly 
described that there could be no mistaking it by one who was suff- 
ciently interested to inquire concerning it. (Lewis v. Mew, 1 Strob. 
Eq. 180: Milton v. Sherry, 2 Wall. 237; Green v. Slayter, 4 Johns. 
Chy. 38; Boshear v. Lea, 6 Heisk. 163; Houston v. Timmerman, 17 
Oregon, 499.) 

The following description ‘held to constitute a lis pendens: “ All 
the real estate of the defendant Brown, or in which he may have an 
interest, in Chenango county.” (Jaffray v. Brown, 17 Hun, 576.) 
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A description: “A city lot in Atlanta worth $5,000.” Held, 
a sufficient description to put everybody on notice. (Venable 
v. Craig, 44 Ga. 437.) 

A bill to constitute a lis pendcns must be so definite in the descrip- 
tion that any one reading it can learn thereby what property is 
intended to be made the subject of litigation. (Miller v. Sherry, 
2 Wall. 237.) 

The specific property must be so pointed out by the proceedings 
as to warn the whole wond that they intermeddle with it at their 
peril (Boshear v. Lea, 6 Heisk. 163; Adams on Equity, 157.) 

A bill was filed against certain lands described as “ divers lands 
in Cosby’s manor, in the patent of Springfield, and certain tracts or 
parcels of land in Oriskany patent.” Held, that this description, 
though general, was sufficient to put him on inquiry, and hence was 
a sufficient notice. (Green et al. v. Slayter et al., 4 Johns. Ch. 38.) 

Among the different species of actions to which this doctrine 
applies may be specified: Actions for specific performance of con- 
tracts to sell real estate: Blanchard v. Ware, 43 lowa, 530. To 
foreclose mortgages: Chapman v. West, 17 N. Y. 125; McCutcheon 
v. Miller, 31 Miss. 65; Center v. Bank, 22 Ala. 743. Creditors’ 
bills: Hadden v. Spader, 20 Johns. 554; Corning v. Whyte, 2 Paige, 
567: McDermott v. Strong, 4 Johns. Ch. 687; Weed v. Pierce, 
g Cow. 722; Edmiston v. Lynde, 1 Paige, 637; Blake v. Bigelow, 
5 Ga. 437; Farnham v. Campbell, 10 Paige, 598; U. S. Bank v. 
Burke, 4 Blackf. 141. To enforce vendors’ liens: Center v. Bank, 
22 Ala. 743. Partition suits: Real Estate, etc. v. Collonius, 63 Mo. 
290. To enforce lien against real estate: Seabrook v. Brady, 47 Ga. 
650. To try title to real estate generally: Cockrill v. Maney, 
2 Tenn. Chy. 49; Wickliffe v. Breckenridge, 1 Bush. 427; Thorpe 
v. Dunlap, 4 Heisk. 674; Hersey v. Trulett, 27 Pa. St. 418. Eject- 
ment: Jackson ex dem. v. Tuttle, 9g Cow. 233; Howard v. Kennedy, 
4 Ala. 592; Jones v. Childs, 2 Dana, 25; Smith v. Trabue, 1 McL. 
87: Wollen v. Huff, 3 Sneed, 82; Hickman v. Dale, 7 Yerg. 149. 

Equitable lis pendens, see Rcthchilds’ Adm. v. Kohn, 93 Ky. 107. 

Lis pendens applies to personal property. (Buford v. N. L. P. 
Co., 3 Mo. App. 159; Lewis v. Mew, 1 Strob. Eq. 182; Newman v. 
Chapman, 2 Rand. 93; McCutcheon v. Miller, 31 Miss. 88; Bolling 
v. Carter, 9 Ala. 921; Dovey’s Appeal, 97 Penn. St. 153; Scott v. 
McMillen, 1 Litt. 309; Scudder v. Van Amburgh, 4 Edw. Ch. 29; 
Watson v. Wilson, 2 Dana, 413; McCauley v. Rogers, 10 Bradf. 
562; Kimberling v. Hartley, 1 McCrary, 136; Carr v. Lewis, 15 Mo. 
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App. 551; Tyler v. Hyde, 2 Blatch. 308; Tabb v. Williams, 4 Jones 
Eq. 352; Fletcher v. Ferrell, g Dana, 376; Willis v. Whitman, 
9 Baxt. 193; Kellogg v. Fancher, 23 Wis. 1; Diamond v. Lawrence, 
37 Penn. St. 353; Mclllrath v. Hallander, 73 Mo. 112.) 

Lis pendens applies as well to personal as to real property. 
(Leitch v. Wells, 48 Barb. 649.) 

A purchaser will be affected with constructive notice whenever 
his purchase is made during the prosecution of a suit brought to 
enforce an adverse claim or title which is set forth with sufficient 
certainty and distinctness to apprise him of its being on the prop- 
erty purchased. (2d Lead. Cas. in Eq. 170.) 

There are several cases which sustain the idea that, whenever 
personal property within the jurisdiction of chancery, becomes 
the subject of a suit for specific delivery or performance, * * * 
it will fall within the rules which apply under similar circumstances 
to land, and cannot be discharged from the equity of the com- 
plainant by a sale pendente lite. (Ib. 173.) 

Lis pendens applies not only to real estate, but to personal prop- 
erty as well; but it does not apply to a suit im personam for the col- 
lection of a debt, nor to stocks, bonds, bills of exchange or 
promissory notes. When, however, an equitable suit is brought to 
enforce a lien upon bonds, such proceeding is a lis pendens. (Stev- 
ens v. R. R., 4 Fed. Rep. 97; Carr v. Lewis Coal Co., 15 Mo. App. 
551. 

Negotiable paper past due is subject to the ‘application of lis 
pendens. (Diamond v. Lawrence County, 37 Pa. St. 353.) 

Purchaser of a ‘tax certificate, pending suit to which vendor is 
a party to annul the certificate, is bound by the judgment, though 
no lis pendens is filed. (Brown v. Cohn, 95 Wis. 90.) 

In same case, held, that a person who, without notice of a suit, 
purchases from one of the defendants, property which is the subject 
of it, is not, in consequence of the pendency of the suit, affected by 
an equitable title of another defendant which appears on the face of 
the proceedings, but of which he has no notice, and to which it is 
noc necessary for any of the purposes of the suit to give effect. 

In a Pennsylvania case it was held that, “in considering the 
raticnale of the doctrine of lis pendens, the purchaser was not affected 
because the lis pendens amounted to notice, but because the law does 
not allow litigant parties to give to others, pending the litigation, 
rights to the property in dispute, so as to prejudice the opposite 
party, and defeat the execution of the decree to be entered in the 
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@urrent LDopics. 


NDIANA seems to have been stirred at 
last to the point of taking some action 
with reference to the important matter of 
regulating admissions to the bar in that 
State. At the last session of the legislature 
a proposed amendment to the Constitution 
was passed, which provides that the general 
assembly shall by law provide what qualifica- 
tions shall be necessary for admission to 
practice law in all courts of justice. The 
present constitutional provision standing in 
the way of reform in the matter of bar admis- 
sions, which the Indiana Law Journal prop- 
erly terms “an absurd provision that has 
made us [them] the laughing stock of the 
profession in other States,” is as follows: 
“Every person of good moral character, be- 
ing a voter, shall be entitled to admission to 
practice law in all courts of justice.” (Art. 
vii, § 21.) We are not informed as to the 
exact construction which the courts of the 
State have placed upon this sweeping pro- 
vision, but it would certainly seem to be 
sufficient to please the least fastidious. From 
the fact that a constitutional amendment has 
been passed by one legislature, and is now 
pending, it would seem that under the pres- 
ent Constitution of Indiana anybody may 
practice law in that State, no matter what his 
qualifications may be, provided he is of good 
moral character and a voter. This may be a 
laughing matter for the shysters, but it is 
more serious for the good name and prosper- 
ity of the State at large. Before the pro- 
Vor. 57 — No. 18. 





posed amendment can be made effective, it 
must meet the approval of the next legisla- 
ture and be submitted to the popular vote in 
1900. A somewhat similar amendment was 
voted for in April, 1880, receiving 169,483 
votes, and there were 152,251 votes against 
it, giving the amendment an apparent ma- 
jority of 17,232 votes. Nevertheless, a major- 
ity of the Supreme Court held, in State v. 
Swift (69 Ind. 505), that the amendment was 
lost, because it did not appear that it received 
a majority of all the votes cast at the elec- 
tion; so that the elector who refuses to vote 
for or against the amendment is counted as 
having voted against it. The Indiana Law 
Journal points out that it is doubtful if the 
pending amendment is of a character to ex- 
cite much public interest unless the members 
o: the bar who are interested in its adoption 
make it their business to educate public opin- 
ion on the subject. The Journal truly says: 
“As citizens of Indiana we should be 
ashamed of ourselves for inviting to our 
State would-be lawyers who have been un- 
able to enter the profession in other States 
for lack of proper qualifications. Every good 
citizen, every lawyer of good repute, is inter- 
ested in the success of the amendment, which 
will result in elevating the bar and shielding 
it from incompetence.” It is no exaggera- 
tion to say that the present condition in In- 
diana with reference to admissions to the bar 
is a disgrace as well as a scandal. It is high 
time that Indiana placed herself in line with 
other States in making proper rules for the 
protection of the noble profession of the law 
from incompetence and worse, and if the 
constitutional amendment shall again fail 
through neglect or apathy, the good people 
of the State, and particularly the legal pro- 
fession, which is above all interested in the 
elevation of the standard of admissions to 
the bar, will have reason to regret their 
supineness. 


The recent.agitation both in this country 
and in Europe against the time-honored 
practice in courts of law of compelling wit- 
nesses, before giving their testimony, to go 
through the formula of “ kissing the book,” 
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in which agitation the ALBANY Law Jour- 
NAL has taken some part, has already borne 
fruit. Maryland has just placed upon its 
statute book a law abolishing the practice, 
and substituting therefor the more solemn 
and decorous form of swearing by uplifted 
hand. By the act of April 3, 1895, Pennsyl- 
vania enacted the same reform, and move- 
ments in other States have either produced 
the desired results or promise to do so in the 
near future. As yet, however, New York is 
a laggard in the reform. The fact that 
“kissing the book” has been shown by 
thoroughly reputable and competent author- 
ities to be responsible for the dissemination 
of much disease has had considerable to do 
with the action of legislatures in abolishing 
the practice. That it is uncleanly and un- 
sanitary no one has ever pretended to dis- 
pute, but rather than abolish the ancient 
practice, some States and countries have pro- 
vided Bibles covered with celluloid or other 
“washable” material. While this is, of 
course, an improvement upon the use of 
Bibles which are often disgustingly filthy 
from years of use, it would be far better to do 
away with the practice entirely, for it is 
manifestly a survival from a period of gen- 
eral ignorance and superstition. It may well 
be doubted whether “ kissing the book ” ever 
deterred any one from committing the crime 
of perjury. It having long been the practice 
to permit witnesses to make affirmation in 
any mode which they may declare to be bind- 
ing upon their consciences, in confirmation 
of the truthfulness of the testimony which 
they are about to give, it is entirely proper 
that the use — or rather the misuse — of the 
Holy Scriptures for the purpose referred to 
should be abolished by legal enactment in 
every State of the Union. 


The second trial of Thomas Bram, the 
miate of the barkentine Herbert Fuller, in- 
dicted for the murder of Capt. Charles I. 
Nash, of that vessel, and his wife, while on a 
voyage from Boston to South America in 
July, 1896, which trial has been in progress 
in Boston for a number of weeks, has re- 
sulted in the conviction of the defendant, as 








the first trial did. However, Bram will not 
suffer the death penalty, the jury having 
added a direction that he should not be exe- 
cuted. This action was taken in the exercise 
of the power conferred by an act of congress, 
approved January 15th, 1897, to reduce the 
cases under the jurisdiction of the Federal 
courts in which the penalty of death may be 
inflicted. The law provides that in all cases 
where the accused is found guilty of murder 
or rape under the Revised Statutes of the 
United States, the jury may qualify their ver- 
dict by adding thereto the words, “ without 
capital punishment.” Whenever the jury 
does return a verdict so qualified, the pris- 
oner thus convicted shall be sentenced to im- 
prisonment at hard labor for life. It will be 


‘remembered that on the first trial the convic- 


tion was set aside by the Supreme Court of 
the United States on the ground that the 
trial court erroneously admitted proof of a 
statement made by the accused to a police 
officer, which statement was not a voluntary 
confession. On both trials the evidence was 
largely circumstantial, the only direct testi- 
mony being that of a seaman named Brown, 
who was himself suspected of the murder in 
the first instance. Brown testified that he 
saw through the window of the deck-house 
into the cabin, and witnessed the killing of 
the captain by Bram. The result of the sec- 
ond trial seems to emphasize the tendency of 
modern juries to view with disfavor the in- 
fliction of the death penalty in cases where 
conviction must be based on circumstantial 
evidence, or in cases where such evidence is 
not supported by the direct testimony of 
more than one witness. 


The recent newspaper controversy as to 
the way in which war may be declared pos- 
sessed more than an academic interest, as 
events have turned out. On the one hand it 
was claimed that when congress acted its de- 
cision was final ; that the president could not 
veto a declaration of war, which was a su- 
preme act, and that when congress moved in 
the matter, the president as the commander- 
in-chief must obey. On the other hand, it 
was as strenuously — and, as we believed at 
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the time, much more reasonably — held, that 
if the president was determined that peace 
should be maintained, it would require a two- 
thirds vote both in the senate and the house 
to override the executive veto. The latter 
view seems to have been generally assented 
to in administration and congressional circles 
when the crisis came. In congress, of 
course, the war initiative must be taken, the 
eleventh clause of the eighth section of the 
first article of the Constitution of the United 
States providing that “congress shall have 
power to declare war, grant letters of marque 
and reprisal, and make rules concerning cap- 
tures on land and water.” But, as the ac- 
complished editor of the Albany Argus 
pointed out at the time of the controversy, 
congress can only act in this matter by bill, 
order, resolution or vote, and under section 
7 of the same article: 

“Every bill which shall have passed the 
house of representatives and the senate shall, 
before it become a law, be presented to the 
president of the United States; if he approve 
he shall sign it, but if not he shall return it, 
with his objections, to that house in which it 
shall have originated, who shall enter the ob- 
jections at large on their journal and proceed 
to reconsider it. If, after such reconsider- 
ation, two-thirds of that house shall agree to 
pass the bill, it shall be sent, together with 
the objections, to the other house, by which 
it shall likewise be reconsidered, and if ap- 
proved bytwo-thirds of that house it shall be- 
come a law. 
both houses shall be determined by yeas and 
nays, and the names of the persons voting 
for and against the bill shall be entered on 
the journal of each house respectively. If 
any bill shall not be returned by the presi- 
dent within ten days (Sundays excepted) 
after it shall have been presented to him, the 
same shall be a law, in like manner as if he 
had signed it, unless the congress by their 
adjournment prevent its return, in which 
case it shall not be a law. 


But in all such cases the votes of 


“ Every order, resolution or vote to which 
the concurrence of the senate and house of 
representatives may be necessary (except on 
a question of adjournment) shall be pre- 








sented to the president of the United States, 
and before the same shall take effect, shall 
be approved by him, or being disapproved by 
him, shall be repassed by two-thirds of the 
senate and house of representatives, accord- 
ing to the rules and limitations prescribed in 
the case of a bill.” 

It has been pointed out as an interesting 
historical fact that in none of the wars in 
which the United States have been engaged 
has there been a formal declaration of war, 
but rather a recognition of war as already 
existing; and the present war with Spain 
seems to have been no exception to the in- 
variable rule, at least in its inception, as wit- 
ness the giving of his passports to Gen. 
Woodford, our minister at Madrid, thus sev- 
ering all diplomatic negotiations, speedily 
followed by the capture, off the coast of 
Florida, of a Spanish freight steamer by the 
United States gunboat Nashville. 


The general election, next November, will 
possess much interest for the legal profession 
by reason of the fact that, in addition to a 
full list of State officers and both branches of 
the legislature, as well as a full congressional 
election, there will be chosen five justices of 
the Supreme Court. In the*First Judicial 
District two are to be elected in the place of 
Justices William N. Cohen, now serving by 
appointment to fill vacancy, and Joseph F. 
Daly, the latter of whom was a judge of the 
former Court of Common Pleas of the city 
and county of New York, which was abol- 
ished by section 5 of article 6 of the present 
Constitution. Under the provisions of that 
article the judges of the several city courts 
abolished became justices of the Supreme 
Court for the remainder of their terms; and 
their successors are to be elected as Supreme 
Court justices for the full term of fourteen 
years. In the Second District justices are to 
be chosen in place of Augustus Van Wyck, 
judge of the former City Court of Brooklyn, 
similarly abolished by the present Constitu- 
tion, and of Jesse Johnson, who was ap- 
pointed by Governor Black to fill a vacancy. 
Tn the Third District a justice is to be chosen 
in the place of Alphonso T. Clearwater, of 
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Kingston, appointed by Governor Black to 
fill the place of Alton B. Parker, who was 
elected by the people last fall to be chief 
judge of the Court of Appeals. These are 
the only judicial districts in which vacancies 
are to be filled next fall. In 1899 justices 
will be elected in the First District, to suc- 
ceed Justices Barrett and Bookstaver ; in the 
Fifth, to succeed Justice Hardin, and in the 
Eighth, to succeed Justices Ward and Titus. 
No vacancy, unless by death or resignation, 
will occur in the Court of Appeals until 1902, 
when the term of Judge John Clinton Gray 
will expire. 


Our English cousins have, it seems, deter- 
mined to make the oyster the subject of 
special legislation. The toothsome and 
much-prized bivalve, as appears from the 
representations made recently by deputations 
representing the corporations of many of the 
principal towns in the kingdom to the presi- 
dent of the local government board in Lon- 
don, is nothing less than a grave menace to 
the public health. We are told —although the 
methods whereby the results are reached are 
not divulged —that in Brighton one-third 
of the total deaths are due to typhoid fever 
induced by eating contaminated oysters, and 
that one-tenth: of all the deaths that occur in 
the United Kingdom from typhoid are at- 
tributable to the same cause. Assuming that 
the doctors know what they are talking 
.about, and that the facts are as stated, it 
would seem to be high time that something 
was done to prevent the continued contami- 
nation of this luscious, toothsome and brain- 
stimulating food. The proposal of the 
Brighton corporation is that powers should 
be placed in the hands of local authorities 
similar to those already possessed by them 
in the case of milk suspected of being th. 
cause of disease, under the Infectious Dis- 
ease (Prevention) Act, 1890. A writer in the 
Law Times, however, thinks the true remedy 
lies one step further back, and consists either 
in preventing the discharge of sewage alto- 
gether in the neighborhood of an oyster lay, 
or in treating the sewage in such a manner 
as to render it innocuous before discharge. 
For our part, we should much prefer th. 





former; a plate of sewage-soaked bivalves, 
even though the filth had been previously 
rendered “ innocuous,” would scarcely prove 
a tempting dish, even to the most eupeptic 
stomach. 


The question whether a bicycle is to be 
properly classed among the necessaries of an 
infant has recently been passed upon on op- 
posite sides of the Atlantic; and opposite 
conclusions reached. The American decision 
was by the Appellate Division of the New 
York Supreme Court, sitting at Rochester, 
which held that a bicycle is not an article of 
necessity for a girl 17 years old who lives in 
the house of her employer, and hence that 
where she had agreed to pay $45 for the 
wheel, but returned it after having paid only 
a portion of that sum, and used the machine 
three months, she was entitled on the ground 
oi infancy to recover back all she had paid. 
In the English case the facts were almost 
identical. A young man of 19, serving as an 
apprentice to a scientific instrument maker 
at Leicester for 21 shillings a week, was sued 
for the balance due on a racing bicycle which 
he had purchased for £12 10s. The plaintiff 
was a cycle manufacturing company. The 
defendant pleaded infancy. It appeared on 
the trial that he had won several racing 
prizes with the wheel, but that he also used 
it occasionally on the road and that a road 
bicycle would have cost a little more. The 
County Court judge of Leicester decided 
upon the facts of the case that the wheel was 
a necessary, and therefore rendered judg- 
ment against the purchaser, notwithstanding 
that he was under age. His action in so do- 
ing was sustained by the Queen’s Bench 
Division, Lord Chief Justice Russell saying 
that it could not be held as matter of law 


under the circumstances that the bicycle was 
not a necessary. 


——.___—— 


The fact that an institution is educational to 
some extent, and subject to the visitation of the 
superintendent of public instruction, is held, in 
People, New York Institution for the Blind, v. 
Fitch ({N. Y.], 38 L. R. A. 591), insufficient to 
show that it is not a charitable institution subject 
to the visitation of the board of charities. 
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Hotes of Cases. 


Criminal Law -—Indeterminate Punishment — 
Constitutional Law. —In Miller v. State, decided 
by the Supreme Court of Indiana in March, 1898 
(49 N. E. R. 894), it appeared that a statute of that 
State passed in 1897 (Indeterminate Sentence 
Law), provides that certain prisoners convicted of 
felony must be sentenced to a reformatory for not 
more than the maximum sentence fixed by statute, 
the period of confinement to be determined by the 
board of managers according to the rules of said 
reformatory. Section 11 provides that the board 
may establish rules under which the convicts may 
go outside on parole to remain in legal custody of 
the board, and subject to be taken back. Section 
12 provides for the keeping of a complete record 
by the board of the prisoner’s life, both in and out 
of the reformatory. Section 13 provides that 
after a prisoner has been one year on parole, and 
has given evidence that his final release is not in- 
compatible with the welfare of society, the general 
superintendent shall make a certificate to that ef- 
fect, and, after notice to all the managers, the 
board shall consider the case, and, when it shall 
find that said prisoner has done so, he will be en- 
titled to his final discharge. It was held that the 
act is not unconstitutional, as divesting the judi- 
cial department of its powers, as provided for by 
Const., art. 7, sec. I, allowing persons 
charged with executive duties to exercise judicial 
functions, within Const., art. 3, sec. 1, since the 
power conferred on the board of managers is 
purely administrative. 

It was further held that the act in question was 
not unconstitutional because providing for the in- 
fliction of a cruel or unusual punishment or be- 
cause depriving an accused person of a trial by 
jury. 

Upon the question of alleged violation of the 
judiciary article of the Constitution, the court said: 

It is next contended that the act violates section 
I of article 7 of the Constitution, providing that 
“the judicial power of the State shall be vested in 
a Supreme Court, in Circuit Courts and in such 
other courts as the general assembly may estab- 
lish.” And that it violates section 1 of article 3, 
providing that “ the powers of the government are 
divided into three separate departments: the legis- 
lative, executive, including the administrative, an 
the judicial; and no person charged with official 
duties under one of these departments shall exer- 
cise any of the functions of another, except as in 
this Constitution expressly provided.” 

“It may be conceded that it is beyond the power 
of the legislature to invest ministerial officers with 
judicial powers. If the act, therefore, confers upon 
mere ministerial officers judicial powers, it cannot 
be sustained. * * * While it might be a diffi- 
cult matter to draw a line of distinction between 


or as 


judicial and ministerial functions which would fit 
every case which might arise, yet we think it can 
be determined from the authorities, without much 
uncertainty, to which the duties conferred on the 
prison board and the warden properly belong.” 
Then the court goes into an exhaustive review of 
the authorities upon that subject, the statute there 
and ours being practically the same, and the court 
then says: “After due consideration, we have 
reached the conclusion that it does not confer ju- 
dicial power on the prison board.” To the same 
effect is People v. Illinois State Reformatory (148 
Ill, 420). The same conclusion was reached by 
the Supreme Court of Ohio in upholding a reform- 
atory act of that State similar to our own, in State 
v. Peters (43 Ohio St. 629-650, 4 N. E. 81), Com. 
v. Brown (167 Mass. 144, 45 N. E. 1), Conlon’s 
Case (148 Mass. 168, 19 N. E. 164). Both of the 
latter cases uphold the constitutionality of a simi- 
lar statute in Massachusetts. In the case in 167 
Mass. and 45 N. E. “Tt is suggested 
again, without argument, that St. 1895, chap. 504, 
under which the defendant is sentenced, is uncon- 
stitutional. This statute requires the sentence in 
certain cases to be for a term of not less than two 
and one-half years, and not more than a maximum 
fixed by the court, and not longer than the longest 
term fixed by the law for the punishment of the 
offense. 


it is said: 


Such a sentence is in effect a sentence 
for the maximum fixed by the court, unless a per- 
mit to be at liberty is issued as provided by section 
2.” So that the judgment of guilty and sentence 
is complete and effective, so as to warrant and re- 
quire the convict to remain in prison to the end of 
the maximum term fixed in the judgment of con- 
viction, unless ministerial or administrative offi- 
cers, the board of managers, acting under the 
authority of the act, shall shorten the term of serv- 
ice in case a reformation of the convict is effected. 
The power to do this is not judicial power, but is 
a purely ministerial or administrative power. It 
is no more the exercise of judicial power than the 
power of the governor to “ grant reprieves, com- 
mutations and pardons after conviction” (Const., 
art. 5, sec. 17). Nor is it the exercise of the par- 
doning power. Pardon is remission of guilt; am- 
nesty, oblivion or forgetfulness (And. Law Dict., 
745). The act of the board only shortens the term 
prescribed by the sentence, and leaves the convic- 
tion of guilt unaffected. The act of the board of 
managers in shortening the term of imprisonment 
is the exercise of the exact same kind of power 
authorized by Act 1883, section 8238 (Burns’ Rev. 
St., 1894), in which it is provided that tor the first 
year of good conduct of the convict he was allowed 
a credit of one month, two, three and four months 
for the second, third and fourth years, respectively, 
and five months additional for each succeeding 
year. These credits, thus shortening very materi- 











ally the term of the sentence are given, not by 
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the court, nor by the governor under his power 
of pardon, but purely and simply by administrative 
officers —the prison board. And, although such 
laws have been in force in this State for over a 
quarter of a century, it has never been suggested 
that they either conferred judicial powers on ad- 
ministrative officers, or interfered with the judg- 
ments of courts or the pardoning power of the 
governor. On the contrary, the validity of such 
legislation was upheld by this court in Woodward 
v. Murdock (124 Ind. 439, 24 N. E. 1047, supra). 
We therefore conclude that the act does not vio- 
late the section of the Constitution referred to. 

No Recovery for Consequential Damages in 
Action on Contract. — Justice McAdam, in New 
York Supreme Court, Trial Term, recently, dis- 
missed the complaint in the suit of Lock against 
Rudd, in which the plaintiff charged that the de- 
fendant, a wholesale dealer in milk, sold him for 
use in his business a quantity of milk, on the agree- 
ment that it should be pure and wholesome. Mr. 
Lock alleged that, relying upon this agreement, he 
sold milk which he received from defendant to 
customers from day to day. On the 22d of Au- 
gust, 1895, a milk inspector tested milk received 
from Rudd on that day, and some days afterward 
Lock was arrested for selling adulterated milk, and 
was convicted and fined $100. The publication of 
his arrest and conviction, he asserted, injured his 
business. “‘ This is not a case,” Justice McAdam 
said, “where a vendee is seeking to obtain the 
difference between the market value and the agreed 
price of the thing sold, nor is there any allegation 
that the vendee had paid the agreed price, so as to 
make such difference recoverable. The action is 
to recover for a remote consequence of the sale — 
injury to the vendee’s business caused by his arrest 
and conviction —not within the presumed con- 

templation of the parties. In order to recover 
. consequential damages of this character, the action 
should have been brought ex delicto, and the 
scienter should have been charged, so as to make 
it one for deceit. It was not so brought, but on 
the theory of contract.” 

Practice of Medicine— Misdemeanor to Practice 
after Conviction of Felony. — The Supreme Court 
of the United State has affirmed the decision of 
the Court of Appeals in the case of the People v. 
Hawker (152 N. Y. Rep. 234). The defendant was 
indicted under a section of the Public Health Law 
of New York, which makes it a misdemeanor for 
any person, after conviction of a felony, to prac- 
tice or attempt to practice medicine. The indict- 
ment alleged that the defendant was convicted of 
a felony in March, 1878, and had practiced medi- 
cine in the City of New York in 1896. The section 
of the Public Health Law under which it was 
iound was originally enacted in 1893 and was 





amended in 1895. The defendant admitted his con- 
viction in 1878 and that he had practiced as a 
physician in 1896. He was, therefore, adjudged 
guilty in the Court of General Sessions. On a re- 
view by the Appellate Division, that court held 
that the Public Health Law was unconstitutional, 
so far as it applied to convictions had before its en- 
actment. The judgment of the trial court was, 
therefore, reversed. The opinion was written by 
Judge Patterson, with whom Judges Van Brunt, 
Williams and Morgan J. O’Brien concurred. Mr. 
Justice Ingraham, however, wrote a dissenting 
opinion. In the Court of Appeals a contrary view 
was taken, and the law was pronounced constitu- 
tional in an opinion written by Judge Haight, 
Judges Martin and Denis O’Brien dissenting. 
The Supreme Court of the United States has now 
finally also asserted the constitutionality of the 
legislation, but over the dissent of Justices Harlan, 
Peckham and McKenna. 


THE RIGHT OF THE UNITED STATES TO 
INTERVENE IN CUBA. 


'.HE important question of the right of the 

United States, according to international law 
and usage, to intervene in Cuba has been discussed 
with much learning and vigor, and prominent 
statesmen and lawyers have been arrayed on oppo- 
site sides. One of the strongest arguments we 
have seen in the affirmative was contributed by 
W. W. MacFarland, of New York, and published 
in the Times of that city. We believe our readers 
will thank us for reproducing it in full. Mr. Mac- 
Farland says: 

I propose to examine some propositions of in- 
ternational law laid down by the Hon. E. J. Phelps 
in his recently published letter to the Hon. Levi 
P. Morton. In the first place, let me say that 
concerning war I belong to the class for which 
the Times speaks every day with remarkable 
learning and ability. War is the agency which 
reason and justice employ only when all other 
means have failed. Nor are we to forget that civ- 
ilization itself is the child of war. Moreover it 
would seem to be a law of nature that every gener- 
ation of mankind should have its war, for it has 
been so since the beginning of history without ex- 
ception. But, to proceed to the letter: 

As to the Maine: In contemplation of interna- 
tional law in a state of peace, nations are regarded 
as having given to each other a standing invita- 
tion to vist their ports with ships of war, and there 
is an implied promise of hospitality and security 
while there. The due performance of this promise 
calls for diligence proportioned to the danger to 
which the ship may be exposed from existing 
political conditions or otherwise. “ Not perfect 
vigilance, but such as reasonable under the cir- 
cumstances.’ (Wharton’s Digest, section 402.) 
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Given the fact that a ship of war so rightfully 
being in the port of a friendly State is destroyed by 
a force external to the ship, the burden of proof is 
at once cast upon that State to exculpate itself 
from all blame, for a prima facie case against it is 
then established. Spain is in this situation in re- 
spect to the Maine. It cannot become a suitable 
case for arbitration until and unless Spain, by 
proof, makes a prima facie case of non-liability. 
These propositions are truisms, but an avowed ad- 
vocate for Spain could not deny them with more 
fervor than they are denied by Mr. Phelps. 

2. Non-performance of our Neutral Obligations: 
In the performance of neutral duties a nation does 
not absolutely undertake that they shall not be 
violated, any more than it absolutely undertakes 
that a visiting ship shall not be destroyed by a 
mine in its harbor. As Mr. Wharton says, the 
rule is not “ perfect vigilance, but such as reason- 
able under the circumstances.” To the extent of 
the outlay of a nation necessary to enforce its 
neutrality laws, it is an expense forced upon it by 
another nation for the defense of that nation. 
Spain, waging protracted war at our doors, has, 
under this rule of international law, imposed upon 
us an expenditure for her defense of millions of 
dollars, probably enough to build several battle- 
ships, and insists that we shall continue this ex- 
penditure for her safety indefinitely. Mr. Phelps 
quite agrees with her. He declares in effect that 
we should have mobilized the navy, and, in case of 
need, bought war ships to augment it for Spain’s 
protection. On the question of negligence the 
learned jurist has adjudicated the case, and passed 
judgment against his government in favor of 
Spain, without a hearing and without evidence. 
He appears to think that in an international affair 
such formal matters as hearing and proof are un- 
important, and decides out of hand that we are 
more culpable than was Great Britain during our 
Civil War. ‘“ Who can doubt it?” he says. He 
holds that we are responsible for the continuance 
of the rebellion in Cuba, and liable to Spain for 
damages, with the further consequence that we, by 
our own misconduct, are estopped from interven- 
tion, either on grounds of humanity or for the pro- 
tection of our material interests. It is palpably 
plain that such propositions are opposed to law, to 
reason, justice and to truth. The whole world 
takes note of the tremendous sacrifices in the in- 
terest of Spain to which we have patiently sub- 
mitted, and of the energy and good faith with 
which we have performed our neutral obligations. 

3. The Right of Intervention: International 
law explicitly declares that intervention is justifi- 
able in the following cases: (a) For self-defense; 
(b) in defense of national honor; (c) for the pro- 
tection of material interests; (d) on grounds of 
humanity. The reason of this principle, which is 
equally applicable to municipal law, is expressed in 











the maxim, “ expedit republicae ne sua re quis male 
utatur.” “It is for the interest of the State that a 
man should not use his own property improperly.” 
(Phillimore, 433.) 

“The doctrine that one State has no concern 
with the acts of her neighbor, and that if wrong 
be done to others and not to herself she cannot 
afford to interfere, is the folly and shortsighted- 
ness of vulgar politicians.” (Id., also Westlake, 
123.) 

Intervention is permitted “to stay the effusion 
of blood caused by a protracted and desolating 
civil war in the bosom of another State.” (Philli- 
more, 441, and see generally, Abby, Kent, Vol. 1, 
p. 50, et seg.; Woolsey, Sec. 136; Wharton's Dig., 
Sec. 472; Vattel, Wheaton, Hall, Halleck, Histori- 
cus, Manning, and the American state papers in 
relation to the former civil war in Cuba in Whar- 
ton’s Dig.) 

“ The right of intervention must depend on the 
special circumstances of the case. It is not sus- 
ceptible of precise limitations and is extremely 
delicate in the application.” (Kent.) 

*“ It cannot be so far reduced to rule as to be in- 
corporated in the ordinary diplomacy of States, or 
into the institutes of the laws of nations.” (Kent.) 

“ The adoption of any absolute doctrine in favor 
of holding aloof from the complications in neigh- 
boring States would be scarcely possible.” (Man- 
ning.) 

The general principle then is that intervention is 
sanctioned by the law of nations. Whether it is 
justifiable in the particular case depends upon the 
special facts of that case, for international law de- 
clares its inability to lay down a rule and definition 
to govern all cases. In such cases the whole body 
of facts upon which the decision must turn is ex- 
clusively in the possession of the Government, and 
it is our duty to loyally support its conclusions. 
A private citizen may absorb from the political at- 
mosphere prevailing certain ideas, but to make 
such impressions the basis, a public declaration 
that intervention on the part of his government 
would be a gross violation of the law of nations ~ 
and a crime against humanity, is — well, injudi- 
cious, if harmless. Current history shows us that 
the nations not controlled by their own financial 
interests wonder why we did not interpose to put 
an end to the war long ago. 


4. Our Material Interests: By a law of political 
gravitation Cuba is a satellite of the United States. 
Spain, with our forbearance and our aid, has 
hitherto resisted this law of gravitation. With a 
magnanimity unparalleled in history, we have re- 
spected and upheld Spain’s sovereignty. At the 
same time we have declared to the world a protec- 
torate over that island, subject only to the sover- 
eign rights of Spain. When her power to main- 
tain her sway and perform toward us the obliga- 
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tions imposed by international law fails, we are 
obliged to interpose. It is not a case of volition, 
but of necessity. Strands composed of every con- 
ceivable material interest make a cable strong as 
steel uniting the island to our shores. These in- 
terests are all at stake in the anarchy prevailing. 
In the rapid depopulation of the island and its de- 
vastation, it is fast returning to a state of nature 
and a vast jungle. It is becoming the grave of 
invested capital. The wealth produced by centu- 
ries of industrious struggle with nature is annihi- 
lated. To forbid intervention for the preservation 
of these material interests and stay the destruction 
is to mock international law, morality and right 
reason. 

But it is said that Spain is poor, weak, imbecile, 
as compared with our own power, therefore, er 
hypothesi, we must let her ravage, destroy and de- 
populate Cuba unchecked. Such ideas are out- 
side the orbit of argument, unless it is debatab!e 
whether or not weakness gives a license for ag- 
gression and crime, and we are forbidden to resist 
if a cripple is engaged in destroying our property 
because of his helplessness. 

5. That Spain Should Have a Free Hand Against 
Rebels: There is no particular fault to be found 
with the general proposition standing alone ana 
subject to the limitations imposed by international 
law. Rebellion is independence in posse. We our- 
selves emerged as a nation from the womb of re- 
bellion, like Minerva from the head of Jove. In- 
ternational law recognizes rebellion in the various 
stages of its progress, and at its maturity gives it 
its benediction. ‘‘ When the contest has reached a 
certain stage, when there is some equality of force, 
and if the issue is doubtful, it is civil war, and all 
the laws of war must be preserved.” (Woolsey, 
Sec. 136.) For three years the rebellion has main- 
tained firm possession of the greater part of Cuba, 
maintaining government and all the institutions of 
a civilized State. (See Flint’s recent book.) 

In unremitting warfare it has kept an army of 
200,000 men, mainly on the defensive, destroying 
or placing hors de combat half the number. The 
rebellion is stronger to-day than ever. The re- 
sources of Spain are practically exhausted, and all 
hope of suppressing the rebellion by arms is practi- 
cally abandoned. Force gives way to ensnaring 
offers of autonomy. These delusive reforms which 
imply an admission of antecedent bad government 
and justification of revolt, are scorned by the vic- 
torious insurgents. This potent force which has 
so long held the whole power of Spain at bay, and 
is moving toward success with the energy of pre- 
destination, Mr. Phelps is pleased to call ‘ ban- 
dits,” “ guerrillas,” “ negroes,” “ renegades,” “ ad- 
venturers,” making warfare by crimes not recog- 
nized as war, and so on with a petulant farrago 
of adjectives. The execution of Ruiz was not mur- 





der, nor did it violate the laws of war, if the facts 
are correctly reported. More or less devastation 
of a country is permitted when essential to the suc- 
cess of military operations. Mr. Phelps permits 
and approves it on the part of the Spanish forces, 
justifying their conduct by our own in our Civil 
War (a fallacious and infuriating parallel), but the 
same acts on the part of the rebels he holds up to 
detestation. Moreover, he does not perceive that 
all excesses on the one side and the other accent- 
uate the necessity of our intervention. 

6. Intervention on Grounds of Humanity: The 
authority for this is under the seal of God, and re- 
quires no sanction from human laws. Interna- 
tional law recognizes it as one of the ordinances 
of the Divine Lawgiver. Such intervention is the 
swordbearer of mercy and the executioner of jus- 
tice. But it may take place without just cause 
and for fraudulent ends. So may a burglar enter 
a house by false pretenses or false keys. That is 
not to the point. We have not to do with hy- 
potheses, but with existing conditions. That a 
saturnalia of blood, devastation and destruction ex- 
ists, and has long existed, is notorious. Shall it 
go on until mutual slaughter ends the contest? 
That is the question. Since the gray dawn of civil 
ization, when international law was still a mole- 
cule, intervention on the grounds of humanity has 
been an active force, increasing in energy with 
time. It is never idle, and at this moment Crete 
is one of the scenes of its activity. Yet, in Mr. 
Phelps’ imagination, it is but a spectral rule of rare 
appearance and no definite function. His idea of 
humanity is to save your money, lest you may be 
taxed, and by no means expose your own people 
to the danger of being killed. As for the rest, let 
slaughter and destruction have a free hand. Prac- 
tical humanity is too expensive. 

One of the sternest and most peremptory rules 
of modern war is that non-combatants must not be 
molested nor their property taken without com- 
pensation. Such non-combatants were the “ Pa- 
cificos,” or peaceful agriculturists of Cuba. 

The infamous Weyler was afraid that the rebels 
would take tithes of their produce, and that some 
might stray into the rebel ranks. To prevent this 
he built large pens and drove the peaceful men, 
with their women and children, into them at the 
point of the bayonet, where they were kept under 
the muzzle of guns. Death was the penalty of re- 
fusal to enter, and death was inside to receive 
them, with its attendants, famine and disease. Vul- 
tures looked down in grim expectancy, and were 
not disappointed. Each pen was an apartment in 
hell, that only a Dante could describe. Two hun- 
dred thousand of the innocents are said to have 
died, but even horror’s maw would be satisfied with 
half the number. As these farmers, with their 
women and children, were under the protection of 
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the laws of war, to kill them in this manner was 
murder. 

Considering the number slain and the method 
of death, by comparison the Armenian Kurds were 
angels of mercy. 
until they roared into the ear of Spain the ominous 
protest of mankind, and finally the pens were 
broken down, and the emaciated survivors allowed 
to depart with a deceptive promise of future alms. 

What has Mr. Phelps to say about this? The 
pens guarded by soldiers to prevent escape were 
“temporary shelters provided by the Spanish Gov- 
ernment.” * * * “ Their condition results from 
their own fault.” * * * “ They are but refu- 
gees from the ravages of the real insurgents thrown 
upon the protection of the Spanish Government, 
under whose orders they are therefore brought.” 
This is too much. It surpasses the best efforts of 
Weyler. He wanted the tropical luxuriance of lan- 
guage to express his unctuous satisfaction. 

Finally, it is deplored that the benign sover- 
eignty of Spain should be displaced to be suc- 
ceeded by a Government of bandits. Such an opu- 
lence of adjectives so utterly unrelated to substan- 
tives is wonderful. To speculate upon the future 
of Cuba after it is free is useless. Trouble and 
political perturbations always attend young inde- 
pendence. Let us hope that Cuba may never be- 
come a member of our political family, but that it 
may always remain a free republic under our grac- 
ious and unselfish protectorate. 

I yield to none in admiration and dear regard 
for the eminent author of the letter I have criti- 
cised. Its propositions as related to the present 
critical state of relations between this country and 
Spain call for notice from the standpoint of inter- 
national law and usage, and they cannot be re- 
futed with gloves on. 


a e 


CONTEMPT OF COURT. 


REFUSAL TO ANSWER COMPETENT AND MATERIAL 
QUESTION, PROPOUNDED TO WITNESS BY OFFI- 
cER ActinG UNbDER ComMISSION ISSUED BY 
Court oF ANOTHER STATE. 


N. Y. Court or AppEALs. 
Decided March 22, 1808. 


In the Matter of WuiTTLEsEY D. SEaRLs, a recal- 
citrant witness. 


The Supreme Court has no power to punish for 
contempt a witness for refusing to answer a 
competent and material question propounded 
to him by a commissioner acting under a 
commission issued by a court of record of an- 
other State, where the action is pending. The 
contempt, in such a case, is a contempt of the 


But pity sighed to all the winds | 





authority of the commissioner and not of the 
court which commanded the witness to appear 
and testify before the commissioner. (Code, 
sec. 920.) 


Whether a notary public, designated and acting 
as commissioner, pursuant to appointment by 
a court of record of another State, is such a 
judicial officer, under the Constitution, as has 
power to punish for contempt a witness for re- 
fusing to answer questions upon examination 
before him, quere. 


Appeal from an order of the Appellate Division, 
First Department, affirming an order of the Special 
Term. 


David McClure for appellant. 
Clifford W. Hartridge for respondent. 


O’Brien, J.— The original order in this pro- 
ceeding, which was affirmed at the Appellate Divi- 
sion, was made by a justice of the Supreme Court 
on the 28th of July, 1897. It adjudged that the de- 
fendant was guilty of contempt in refusing, under 
the advice of counsel, to answer certain questions 
propounded to him as a witness by a commissioner 
acting under a commisson from the Circuit Court 
of Cook county, in the State of Illinois, in which 
court an action was pending in which, as alleged, 
the defendant was a material and necessary wit- 
ness. The order further directed that a warrant 
issue against the defendant as for contempt under 
and by virtue of the laws of this State to commit 
him to jail, there to remain until he submits to 
answer said questions which are specified in the 
order, as he was required to do, or is discharged 
according to law. 

The court from which the commission issued 
appears to be a court of record. The commission 
is issued in the name of the People of the State, 
directed “To John E. Mooney, Esq., New York 
City, County and State, or to any judge, master in 
chancery, notary public, or justice of the peace of 
the city and county above mentioned.” It appears 
that the commission was intrusted —in some way 
which does not distinctly appear—to a notary 
public in the City of New York for execution, as 
commissioner, and he was actually engaged as 
such in taking the testimony of the defendant as 
a witness under it when the latter refused to an- 
swer the questions stated at length in the order, 
and when the alleged contempt of which he was 
convicted was committed. 

On the 26th of April, 1897, the same judge who 
made the order issued a mandate, signed by him, 
to the defendant, commanding him, in the name of 
the people, to appear before the commissioner at 
a time and place stated to testify in the action pend- 
ing in Illinois, which was properly described. 
This mandate also stated that for a failure to attend 
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the defendant would be deemed guilty of a con- 
tempt of court, and liable to pay all loss and dam- 
ages sustained thereby to the party aggrieved, 
and forfeit $50 in addition thereto. The defendant 
obeyed this mandate. He did appear and did tes- 
tify, but refused, in the course of the examination. 
to answer certain questions under the advice of 
counsel, as already stated. 

Assuming for the present purpose that the ques- 
tions set forth in the order, or some of them, were 
material and proper, and such as could properly 
have been propounded to the witness upon a trial 
of the action before the court in which it was pend- 
ing, the question arises whether the judge who 
made the order convicting the witness of contempt 
had any power to make it. There was certainly no 
contempt committed in his presence, ur in any 
suit or proceeding pending before him as a judge 
or a court, so that the power to make the final 
order must, if it exists at all, be found in some ex- 
press statute on the subject. It is quite evident 
from the opinions below that this power was de- 
duced from the provisions of section 854 and 855 
of the Code. We think that those sections do not 
apply to the case for these reasons: 

(1) The section first mentioned provides for the 
service of a subpcena upon the witness in certain 
cases, and among them the case where the judge 
is authorized to compel the attendance of a witness 
before a person designated on a commission issued 
by a court of another State or country, but that 
section, by its terms, does not apply to a matter 
arising, or an act to be done, in an action in a 
court of record. This matter does arise in an ac- 
tion, and the action is clearly one in a court of 
record, though a court of a sister State. But if 
the section contemplates such a case at all, then 
the limitation or qualification would be equally 
applicable. 

(2) The provisions of section 855 relate to the 
penalties and punishment to which the witness is 
subject in the cases specified and embraced in the 
preceding section for a failure to attend. The pro- 
cess of subpcena mentioned in the section just pre- 
ceding has spent its force, so far as concerns the 
power to punish for contempt, when the witness 
has appeared and submitted to examination. He 
can no longer be punished for disobedience to that 
process, though ordinarily he may be for some im- 
proper conduct towards the court or judge where 
he is examined, or for a refusal to answer a proper 
question, but such refusal is no disobedience of 
the process served upon him. 

(3) But both of these sections are expressly 
limited and qualified by section 859, which prvo- 
vides that, “ the foregoing sections * * * do 
not apply to * * * a case where special pro- 
vision is otherwise made by law, for compelling 
the attendance of a witness.” 

This is a case where special provision is other- 





wise made by law. Article third of the same chap- 
ter and title in which sections 854 and 855 appear 
is wholly devoted to the procedure for compelling 
the attendance of witnesses and procuring their 
testimony within this State by commission by a 
party to a suit, action or special proceeding, civil 
or criminal, pending in a court without this State, 
either in the United States or a foreign country 
(sec. 914). This very examination was instituted 
and had under that article, and the last section (sec. 
920) makes provision for compelling the witness 
to answer proper questions after he has appeared. 
The mandate or subpoena served upon this witness 
was issued under section 915, which prescribes the 
practice in such a case as this. But the final pro- 
ceeding to punish the witness for contempt was 
not had under. that article, but under another part 
of the Code, which, we think, had no application 
to the case. It is quite clear, we think, that this 
article contains within itself all the provisions of 
law which the legislature intended should be appli- 
cable to the case of a recalcitrant witness before a 
commissioner appointed to take the testimony of 
a witness here to be used in a suit pending in an- 
other State. 

The last section (sec. 920) reads as follows: 
“A person who fails to appear at the time and 
place specified in the subpoena, issued as pre- 
scribed in this article, and duly served upon him, 
or to testify, or to subscribe his deposition, when 
correctly taken down, is liable to the penalties 
which would be incurred in a like case if he was 
subpcenaed to attend the trial of an action in a 
Justice’s Court; and for that purpose the officer 
before whom he is required to appear possesses all 
the powers of a justice of the peace upon a trial.” 
That a justice of the peace, at a trial before him, 
can punish a witness who refuses to appear or to 
answer a proper question, by fine and imprison- 
ment, cannot be questioned. (Code, secs. 2971, 
29074-2977. 3001.) It is admitted in the learned 
opinion below, as I understand it, that in case the 
commissoner before whom the defendant was ex- 
amined had been a judge or a justice of the peace. 
then sec. 920 would apply, but since the commis- 
sioner was simply a notary public, the power con- 
ferred by the section was not intended to apply tw 
him, and does not apply. This construction was 
evidently adopted in order to avoid what the court 
supposed would be imputing to the legislature an 
intention to pass a statute in conflict with the Con- 
stitution, for it was assumed that a statute confer- 
ring power upon a notary to punish for contempt 
would be invalid. That question is not now before 
us, except possibly in a very remote way. The 
defendant was not convicted of contempt by the 
commissioner, and it does not prove that the judge 
before whom he was convicted had the power to 
make this order to show that some one else was 
also without power. It must be shown that there 
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was some clear affirmative power conferred by 
statute upon the judge to make the order before it 
can be upheld. There is not much progress made 
in that direction when some doubt is cast upon the 
validity of a like order had it been made by the 
commissioner. 

Without attempting now to decide what power 
the commissioner may lawfully exercise when the 
witness is brought before him, since that question 
is not directly involved, it is proper to say that we 
have held that a notary is a public officer within 
the meaning of certain provisions ofthe Constitu- 
tion, and that his duties are of a judicial character. 
(People v. Rathbone, 145 N. Y. 434.) 

But it is quite sufficient for all the purposes 
of the present question to say that the legislature 
may well have intended the section to apply to 
such a case as this without having in mind the re- 
mote danger that some part of it might be held to 
be in conflict with the constitution. That such 
was the intention is manifest from its language 
and from the fact that no clear power to make 
this order can be found elsewhere. 

The learned judge could doubtless have pun- 
ished the defendant for any disobedience of the 
order to appear before the commissioner, but this 
order does not profess to punish him for that, and 
could not, since it is undisputed that he not only 
did appear, but gave testimony and submitted him- 
self to examination. What the order adjudges is, 
that he refused to answer certain questions in the 
course of the proceedings. The mandate to appear 
could not follow the witness through the whole 
proceeding, but was satisfied when the witness ap- 
peared to testify. It could not and did not deter- 
mine in advance what questions were pertinent 
and proper or what questions were not. That 
must be determined by the commissioner, at least 
in the first instance, as it would be determined by 
a justice of the peace on a trial before him, and 
the decision enforced in the same way. He may 
decide that question erroneously, but a justice or 
even a judge, if acting in the same capacity, might 
commit a like error. The contempt charged, there- 
fore, was a contempt of the authority of the com- 
missioner acting under the commission and the 
laws of this State which provided for its due and 
proper exercise. The defendant could not be re- 
quired to answer for it except under the provis- 
ions of section 920 in the manner and before the 
officer there designated, and since the learned 
judge who made the order was not that officer, he 
was without power to hear or determine the appli- 
cation to punish the witness. 

The order should, therefore, be reversed, with 
costs. 

All concur, except Gray and Harcut, JJ., dis- 
senting. 


Order reversed. 





ROBERT TOOMBS. 

UNIQUE personality in the history of the 

Empire State of the South was Bob Toombs, 
of Georgia. In some respects his life resernbled 
that of John Randolph, of Roanoke, and yet in 
others they were strikingly dissimilar. Both of 
them were aristocratic by birth and breeding. The 
former “ was fond of tracing his lineage to the 
champions of the English king who defended their 
sovereign at Boscobel.”” His grandfather, Gabriel 
Toombs, was a soldier under Gen. Braddock when 
he marched against Fort Du Quesne. His father, 
Robert Toombs, having been a soldier and a 
major in the Revolution, the subject of this sketch 
was eligible to membership in both the Sons of 
the Revolution and the Sons of the Cincinnati. 

Both Toombs and Randolph were remarkable 
for their independence of character. Tihe latter 
defied Jackson, and the former, declining to apply 
for relief of political disabilities, said: “ No vote 
o: Congress, no amnesty proclamation, shall rob 
me of the glory of outlawry. I ghall not be the 
first of my name for three centuries to accept the 
stigma of a pardon.” Both of them were jealous 
of their honor, and believed in the code duello. 
But, as I have already said, in some respects they 
differed essentially. Mr. Randolph was by nature 
and temperament cold, proud and exclusive, while 
on the other hand Mr. Toombs was cordial, genial 
and democratic. Toombs started out in life with 
some nicknames, but he managed to outgrow 
them all. At first ‘he was a slender lad, and at 
school and college was called “ Runt.” He was 
christened Robert Augustus, though he aftenwards 
dropped his middle name. 
enemies called him 
name. 

As a boy he was handsome and full of mischief 
and fun. He received his collegiate education at 
Athens, Ga., and at Union College, New York, 
and his legal education at the University of Vir- 
ginia. While at Athens he had for one of his 
teachers the celebrated Dr. Moses Waddell, who 
educated perhaps more distinguished men than 
any man in the United States. 

At two at least of the above named institutions 
Mr. Toombs gave evidence of that independent 
spirit which characterized him so much in after 
life. 

Born July 2, 1810, and dying December 15, 188s, 
the 75 years of his life compassed an interesting 
part of his country’s history, commencing with the 
period when the various theories of interpreting 
the Constitution were first being promulgated and 
discussed in the national halls of legislation, and 
running on down through the Civil War and what 
was known as the reconstruction period. 

Entering national politics in 1840, Mr. Toombs 
was thrown actively in contact with the great men 
of that day and time. It was his privilege to meet 


Some of this political 
“ Rat” from the initials of his 
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in joint debate the great Carolina statesman and 
orator, George McDuffie. In speaking of 
Toombs, McDuffie said: “ I have heard John Ran- 
dolph, of Roanoke, and met Burges, of Rhode 
Island, but this wild Georgian is a Mirabeau.” 
Entering congress in 1845, he had to measure 
swords with such men as John Quincy Adams, 
Stephen A. Douglass, Andrew Johnson, W. L. 
Yancey and Jefferson Davis. In the senate he 
found Seward, Chase, Sumner, Bayard, Slidell and 
Bell. A general in the Confederate army and 
secretary of state under Jefferson Davis, Mr. 
Toombs was a conspicuous character in the war 
between the States. It is said that Mr. Davis pre- 
ferred appointing him secretary of the treasury, 
and it is also said that he was admirably qualified 
fo: this office, but he was given the position of 
secretary of state ‘because it was regarded a 
higher honor, and one which Mr. Toombs de- 
served. In some respects he was eminently fitted 
to preside over the treasury department. He was 
a man of affairs, and had a genius for details. He 
was a splendid financier, and managed successfully 
a large estate. He would have carried with him 
into office these qualities. He declared that 90 
per cent. of war was business, and that the South 
must organize victory rather than trust entirely to 
fighting. He was an exceedingly practical man, 
had good judgment in business matters, and 
though at times a rash talker, was a safe coun- 
selor. No doubt he was better suited to have 
filled the office of secretary of the treasury than 
the one to which he was appointed. In fact, he is 
said to have chafed under the routine duties of 
secretary of state. 

The prominence to which Mr. Toombs attained 
as a leader in the Confederacy was demonstrated 
and attested by the fact that he was one of the 
three noted Confederate leaders who were singled 
out by Secretary Stanton for arrest at the con- 
clusion of the war, the other two being Jefferson 
Davis and Alexander H. Stephens. But Mr. 
Toombs was never arrested, and he never humili- 
ated himself by applying for pardon. On the con- 
trary, he proudly and disdainfully refused to do 
so. After a series of adventures he made his 
escape to Cuba, and from there to Europe, where 
he remained until matters had become somewhat 
calmed down. After the war he was a prominent 
figure in politics, contending for the palm of lead- 
ership with such men as Stephens, Hill, Gordon 
and Howell Cobb. It is interesting to read of the 
warm friendship which existed between Toombs 
and Stephens. The fiery Toombs loved and ad- 
mired the gentle Stephens. When the latter be- 
came broken down in health, Toombs attended to 
his law business for him while he was absent at 
the springs, and, indeed, he went even further than 
that and generously offered to advance him money 
to defray his expenses, which kindness, however, 
the latter declined. 

—— 








And how charming also was the life-long friend- 
ship which existed between the two great Geor- 
gians, Toombs and Bishop Pierce! They were 
school-boys together at Athens, and their intimacy 
ccentinued through life. To Bishop Pierce was ac- 
corded the privilege and satisfaction of receiving 
Toombs into the membership of the Methodist 
Church. 

Mr. Toombs admired Clay, Calhoun and Web- 
ster, and he delighted in speaking of them in the 
highest terms of praise. Stephen A. Douglass also 
stood high in his esteem. 

Mr. Toombs’ domestic life was a happy one. 
He .was devoted to his wife. The letters which he 
wrote to her showed how tenderly he loved her. 

Ass a man he was liberal, whole-souled and gen- 
erous. He abounded in acts of charity and kind- 
ness. His contributions to the various benevolent 
and church organizations were large, and they 
were cheerfully given. He was a man of splendid 
presence and kingly manner. He was gifted with 
rare conversational powers, and consequently he 
was always a favorite in society. In fact, wherever 
he went knots of people would gather together to 
listen to his entertaining talk. 

As I thhave already said, he was a man with a 
great deal of independence. Mr. Pleasant A. 
Stovall, in his admirably written biography, ap- 
plies to him the description which Mr. Toombs 


himself gave to Clay: “ He would not flatter Nep- 


tune for his trident or Jove for his power to 
thunder.” He had one fault which impaired his 
usefulness and marred his reputation. Like a 
great many public men, he was too convivial in 
his habits. The lamented Henry W. Grady, in 
counseling a young friend, impressed upon him 
three things: “ Never gamble, never drink, marry 
young.” An observance of the second of these 
cautions on the part of Mr. Toombs would have 
enlarged this usefulness, added to his reputation, 
and no doubt prolonged his life. Though Mr. 
Toombs was successful as a commander of a brig- 
ade, still he was most too high-strung and inde- 
pendent for a military life. The first duty of a 
soldier is obedience, and this was a lesson which 
he had never taken much pains to learn. Under 
the authority of others he was restive and sensi- 
tive. He had been in the habit pretty much all of 
his life of having his own way, and this made him 
reluctant to learn the soldier’s duty of obedience 
and subordination. 

Mr. Toombs believed, as I have already said, in 
the code duello, but he was not singular in this 
respect. It was the exception and not the rule 
when public men of ante-bellum times did not ap- 
prove of it. If he erred in this particular he was in 
the company of such men as Hamilton, Jackson, 
Randolph, Clay, Calhoun, Stephens, ana others. 
We find Toombs on one occasion practically chal- 
lenging Major-Gen. D. H. Hill to fight a duel for 
some remarks made in the heat of battle which the 
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former construed to be a reflection on himself and 
his brigade. Gen. Hill very properly refused to 
entertain it, and his reply carried with it a sting- 
ing rebuke. It was in these words: “ But if your 
demand means a challenge, its acceptance, when 
we have a country to defend and enemies to fight, 
would be highly improper and contrary to the 
dictates of plain duty. Without reference to 
higher grounds of action, I will not make myself 
a party to a course of conduct forbidden alike by 
the plainest principles of duty and the laws which 
we have mutually sworn to serve.” 

Mr. Toombs was a fine lawyer. For the first 
four or five years after he was admitted to the 
bar he did not do very much in his profession, 
but from that time on throughout his entire career 
as a lawyer, both before and after the war, he was 
a brilliant swecess at the bar. He had the faculty 
of grasping the strong points of a case, and of pre- 
senting them with so much power and vigor as to 
sweep everything before him, and to carry court 
and jury with him. He mastered the underlying 
principles of his case, and presented them to the 
court with great clearness ana power. In arguing 
the facts before the jury he came down with 
sledge-hammer blows, employed the keenest in- 
vectives of sarcasm and irony, drew upon his 
imagination for the finest figures and metaphors, 
and rising to the height of his argument, with a 
perfect whirlwind of eloquence carried conviction 
to the heart and rarely failed to win the verdict. 
In one respect he was like Mr. Lincoln. He could 
not argue on the wrong side of a case. If he was 
not satisfied that he had the right on his side he 
was a Samson shorn of his strength. 

In an important case in which Stephens, Hill, 
Howell and Thomas Cobb, and Toombs were a!! 
engaged, “ Justice Lumpkin deciared that the fin- 
est legal arguments he ever heard were from the 
lips of Robert Toombs.” His law practice was 
widely extensive and exceedingly lucrative. At: 
one single term of court he was employed in 200 
cases, and took judgment for $200,000. 

Mr. Toombs was a splendid orator. He had a 
wonderfully magnetic power, which gave him greai 
influence over the masses. He had a soul-stirving 
style of speaking which made him very attractive 
to the people. When he became warmed up upor 
some important theme his flights of eloquence 
were so magnificent and electrical in their effect 
as to penetrate to the very depths of the hearts of 
his hearers. A writer, in speaking of him, says: 
“That he was impetuous, overpowering, defiant 
and masterful.” 

Mr. Toombs was a politician of a high order, 
and a statesman of no ordinary parts. He was no 
trimmer in politics, and, in fact, he had the most 
supreme contempt for a demagogue. He endeav- 
ored to grasp the great fundamental truths of poli- 
tics and government, and presented his views 
frankly and boldly. He did not know what it was 





to conceal his opinion on public questions in order 
that he might win popular favor. He denounced 
rascality and wrong in high and low places. He 
mercilessly exposed the tricks and arts of the de- 
signing politician. A writer gives this description 
of him: “ He is my beau ideal of a statesman. 
Frank, honest, bold and eloquent, he never fails 
to make a deep impression.” It was my privilege 
to hear him speak on one occasion. It was at 
Abbeville, S. C., on what was called Hampton 
day of the memorable year 1876, when we were 
struggling for white supremacy. Mr. Toombs 
came over to assist the Democrats in ridding 
themselves of the corrupt and despicable band of 
plunderers and adventurers who were despoiling 
and oppressing us. He spoke for about two hours 
and made a deep impression upon his audience. 
There was something touching and pathetic in his 
appearance on this occasion. He had then passed 
the noontide of his splendor, and the shades of 
evening were ‘beginning to gather around him. 
I remember that my father, in whose judgment I 
had more confidence than in my own, was de- 
lighted with him. Judge W. C. Benet, in speaking 
of this address, said that it was a grand effort. He 
also told me that he was thrown socially with Mr. 
Toombs while the latter was staying here, and 
that he was charmed with him. He said that Mr. 
Toombs discoursed rather than conversed; that he 
did not use the small coin of conversation, but, so 
to speak, dealt in big bills and drew large checks. 

Mr. Toombs’ life was a checkered and interest- 
ing one, full of episodes and adventures. Some of 
the incidents of his life are well worthy of being 
narrated. I will mow relate an interesting incident 
which occurred while he was a law student at the 
University of Virginia. It was told to me by Mr. 
William Wertenbaker, the university librarian, 
who, by the way, received his appointment at the 
hands of Thomas Jefferson. While connected with 
the university, Mr. Toombs was elected society 
erator at the close of the session. Before the 
students were allowed the privilege of delivering 
addresses in the public halls they were required to 
submit their speeches to the faculty for inspection 
and approval. The students on this occasion re- 
fused to comply with this requisition. So Mr. 
Toombs, their representative, delivered his oration 
in the Methodist chutch down in Charlottesville. 
We see here the cropping out of that independent 
spirit which was so prominent a characteristic of 
him in his subsequent life. Both at Athens and 
at Charlottesville there were indications of that 
oratorical power for which he was afterwards 
noted. It is said that visitors to the University of 
Georgia still have pointed out to them the 
“Toombs Oak,” under which the subject of this 
sketch once delivered an oration to his classmates. 

Mr. Toombs’ farewell address in the United 
States senate was dramatic in the occasion and 
the effect. It was delivered on January 7, 1861, 
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and was a very strong presentation of the demands 
of the South. His biographer, in speaking of it, 
says: ‘“ He was then 51 years old, full of strength 
and confidence. His leadership among southern 
men was undisputed; his participation in public 
business had been long and honorable; wpon mat- 
ters of home and foreign policy his word had been 
law in the senate; his influence had been prepon- 
derating.” 

The letters which he wrote to his wife in 1866, 
when he was an exile in Paris, are full of pathos 
and sorrow. Death had robbed him of his only 
daughter. Christmas of that year found the old 
Georgia hero in the gay Parisian city with a heart 
crushed with sorrow and desolate in its loneliness. 
After returning to his home, Mr. Toombs resumed 
the practice of the law and was engaged in many 
important cases. He was also prominent in politi- 
cal circles, both State and Federal, and bore a 
conspicuous part in the Georgia constitutional 
convention. He died at his home in Washington, 
Ga., in 1885. A handsome marble shaft, bearing 
the simple and speaking inscription, “ Robert 
Toombs,” marks the spot which is sacred to all 
Georgians, 

When the provisional congress met in Mont- 
gomery on February 4, 1861, Mr. Toombs’ name 
was prominently mentioned in connection with the 
presidency of the Confederacy. It seems that he 


was really the choice of several of the States, | 


among them being South Carolina, but from some 
change of sentiment in the convention the name of 
Jefferson Davis was proposed and his nomination 
cordially seconded by Toombs himself. 

Would Mr. Toombs have succeeded any better 
than Davis? is an interesting speculative question. 
It strikes me that he had a more practical turn of 
mind, greater adaptability and a better knowledge 
of human nature; and these were some of the very 
qualities which the emergency called for. Mr. 
Davis had perhaps the more logical mind of the 
two, and was the more deeply versed in the history 
of nations and the science of government. 

However it might have been in this particular 
case, I do not believe on the whole that Mr. 
Toombs had all the qualities necessary for the 
leader of a great people. He was too impetuous, 
fiery and high-strung. He did not have the cool 
head, the calm equipoise, the deliberate judgment 
and the keen sense of responsibility which great 
emergencies call for and great crises demand. 

Virginia has been called the Mother of Presi- 
dents, as she is of statesmen. She has given to us 
Washington, Jefferson, Madison, Monroe, Lee, 
Jackson, and many other illustrious men. But 
Georgia is not far behind. She calls the roll of 
her distinguished sons, and we hear the names of 
Colquitt, Jenkins, Crawford, Johnson, Cobb, Hill, 
Stephens and Toombs. I have called the name of 
Toombs last, but it is by no means significant of 
his place in the list. 





Mr. Toombs was a great man. “Judge Lump- 
kin pronounced him the greatest lawyer he ever 


saw.” Mr. Stephens, speaking of him, said: “ His 


was the greatest mind I ever came in contact with. 


Its operations, even in its errors, remind me of a 
mighty waste of waters.” Hon. W. H. Sparks, in 
his “ Memories of Fifty Years,’ describes him as 
* glorious Bob Toombs.” Dr. H. V. M. Miller, 
who was known in Georgia as the * Demosthenes 
of the Mountains,” and who himself was one of 
the most learned men of his State, knew Mr. 
Toombs well, and admired him greatly for his 
sirength of intellect and versatility of mind. Hon. 
Nat Hammond, the leader of the Georgia bar, 
eminent himself as an orator and as a man of 
letters, said to the writer that Mr. Toombs was 
not a vain man, and that he was a man of great 
intellectual acumen. But I must bring this article 
tv a close, and I will do so by saying that Mr. 
Toombs was a man of fine intellect, much learn- 
ing, liberal views, warm heart and wide sympa- 
thies; that he was a noble-spirited, high-toned, 
kingly man. WaLrterR L. MILLER. 
ABBEVILLE, S. C. 


—\!_>__—_——_ 


NEW YORK STATE BAR ASSOCIATION. 


HE Hon. Simon W. Rosendale, president of 
the New York State Bar Association, has 
designated the following members as delegates to 
the next annual meeting of the American Bar 
Association, to be held at Saratoga Springs, N. Y., 
on Aug. 17, 18 and 19, 1808: 

Delegates — Francis Lynde Stetson, New York; 
Franklin M. Danaher, Albany; Richard L. Hand, 
Elizabethtown. 

Alternates — William C. Trull, New York; Chas. 
Z. Lincoln, Albany; John Foley, Saratoga Springs. 

L. B. Proctor, 
Secretary. 
Avpany, N. Y., April 25, 1808. 


Legal Laughs. 


Brougham, speaking of the salary attached tu 
a new judgeship, said it was all moonshine 
Maybe,” said Lord Lyndhurst; “but I’ve a 
notion that, moonshine or not, you would like to 
see the first quarter of it.” 


Lord Chief Justice Cockburn was extremely fond 
of going down to the sea in ships, and it was his 
custom to spend from Saturday to Monday on 
board his yacht. On one occasion he invited one 
of the puisne judges of the queen’s bench to ac- 
company him on a cruise. At the start the sea 
was as smooth as glass, but during the night the 
wind freshened up and caused the little craft to 
toss and roll in a manner which affected the puisne 
judge most unpleasantly. Lord Cockburn, hearing 
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of his sickness, went into the cabin, and, laying a 
soothing hand on his shoulder, said: 
* My dear C., can I do anything for you?” 
“Yes, your lordship,” he replied, in a pained 
voice, “ you will greatly oblige me by overruling 
this motion.” 


+ —— 


Before the Final Bar. 


UDGE W. C. WEBB, one of the best known 
and oldest lawyers and jurists of Kansas, died 
at Topeka, on the 21st inst., of heart failure and 
a complication of other diseases. Judge Webb 
was 74 years of age, and, for the past 30 years. 
had been one of the most prominent figures in 
Kansas history. Judge Webb 
vanian by birth and education. He had resided in 
Topeka since 1875. In 1854 he helped to organize 
the Republican party. Shortly after his admission 
to the bar he removed to Wisconsin, from which 
State he entered the army and served during the 
war, being promoted to a colonelcy in 1865. While 
residing in Wisconsin, and as a Republican, he 
was a member of the legislature during several ses- 
sions and was also county judge and district attor- 
ney. He was three times elected to the legislature 
of Kansas and had held the offices of insurance 
commissioner, Supreme Court reporter, county at- 
torney, district judge and judge of the Superior 
Court of Shawnee county. Judge Webb was a 
well-known authority on constitutional law. The 
last work he did was the compiling of the Official 
General Statutes of Kansas, authorized by the leg- 
islature of 1897. Judge Webb was twice married, 
and his second wife, formerly Mrs. John Griffith, 
survives him, as do all of his children, with the 
exception of Leland J. Webb. 


was a Pennsyl- 


—_-- > 


an 


Legal Aotes. 


The Hon. Charles Andrews, who retired from 
the New York Court of Appeals chief judgeship 
a few months ago, on account of age disability, 
and resumed his residence in Syracuse, N. Y., was 
recently thrown from a spirited horse which he 
was riding and severely injured. Besides sustain- 
ing a dislocation of the left shoulder the venerable 
and distinguished jurist suffered severe shock. It 
is the sincere hope of his many friends throughout 
the State that the results may not prove serious, 

The New York Court of Appeals has dismissed 
the proceedings in the so-called Anti-Trust Case. 
brought by Attorney-General Hancock, under 
chapter 383, Laws of 1897, summoning witnesses 
to ascertain whether the law had been violated. 
The court dismisses the appeals on the ground that 
the orders appealed from are not reviewable before 
that court, thus leaving the question of the consti- 
tutionality of the law still undecided. The case is 
decided in line with numerous precedents, wherein 





the court has consistently refused to consider ques- 
tions involving the constitutionality of a law unless 
such questions are essential to the determina- 
tion of the appeal. This was held not to be the 
case. The in the Coal Trust cases was 
simply an order for the examination of witnesses 
before the trial for the purpose of preserving their 
testimony. It was vacated on the ground that the 
affidavits upon which it had been obtained by the 
attorney-general were insufficient. The proceed- 
ing was not capable of being carried to any conclu- 
sion for the enforcement of a right or the redress 
of a wrong. Even if the motion papers had been 
adequate, it would have terminated with the taking 
and filing of the testimony. It seems plain, there- 
fore, that the order was not appealable to the Court 
of Appeals under the Constitution. 


order 


eugene ——— = 


Botes of Recent American Decisions. 


Alteration of Note— Release of Surety. — If, 
after a promissory note payable to a named payee 
or bearer is signed by one as surety, the principal, 
before it came into the hands of one who thereafter 
received it as bearer in the course of negotiation, 
before due, so alters the same as to increase the 
rate of interest agreed to be paid from 8 to 12 
per cent., such note is by such alteration rend- 
cred void as to such surety; and this is true even 
though, at the time it came into the hands of such 
bearer, he had no notice of the alteration by the 
principal. (Hill v. O'Neill [Ga.], 28 S. E. Rep. 
996. ) 

Criminal Law 
The fact that 
the 


Flight as Evidence of Guilt. -— 
the accused fled immediately after 
charged to be felonious may be 
proven on the trial, and it is not error for the pre- 
siding judge to charge, in effect, that such flight 
is a circumstance tending to show guilt; that it is 
only a slight circumstance, which may be ex- 
plained, and, if explained to the satisfaction of the 
jury, should not be considered as a circumstance 
against him. (Hudson v. State [Ga.], 28 S. E. 
Rep. 1010.) 


Husband and Wife — Divorce — Support of 
Children. — A decree of divorce against a husband 
for cruelty gave the custody of the children to the 
mother until the youngest became of the age of 
10 years. No provision was made as to the sup- 
port of the children. When the youngest child 
reached the age of 10 years he preferred to live 
with his mother, and his father made no attempt, 
by force or legal authority, to take him away. The 
mother supported him a number of years there- 
after, knowing the father’s wishes to have the con- 
trol of the children, without asking for compensa- 
tion. Held, that the father’s estate was liable to 
the mother for such support. (Zilley v. Dun- 


homicide 
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widdie, Supreme Court of Wisconsin, February 8, 
1898. Opinion in full in 46 Cent. L. J. 342.) 


Railroad Company — Street Railways — Con- 
tributory Negligence. — A plaintiff may recover 
damages for an injury caused by the defendant's 
negligence, notwithstanding the plaintiff's own 
negligence exposed him to the risk of injury, :f 
such injury was proximately caused by the de- 
fendant’s omission, after becoming aware of the 
plaintiff's danger, to use ordinary care for the pur- 
pose of avoiding the injury to him. (Thompson 
v. Salt Lake Rapid Transit Co. [Utah], 52 Pac. 
Rep. 92.) 


Hew Books and Hew Editions. 
An Introduction to the Study of the Law. By 
Edwin H. Woodruff, Professor of Law in Cor- 
nell University College of Law. New York: 
Baker, Voorhis & Co., 1808. 


In this little work of less than 100 pages, Prof. 
Woodruff has compressed considerable informa- 
tion such as his experience has led him to believe 
would be of value to students just entering upon 
the study of law. An idea of the scope of the 
work may be obtained from the following chapter 
headings: I. Scope of the work. II. How and 
Where to Find the Law. III. The Operation oi 
Law. IV. Courts and Procedure. To those for 
whom it is particularly intended, whether in law 
school or law office, the volume cannot fail to be 
of material assistance. We cordially recommend 
it as a valuable aid to beginners. 


A Treatise on the Law of Negligence. By 
Thomas G. Shearman and Amasa A. Redfield. 
Fifth edition. Substantially re-written. In two 
volumes. New York: Baker, Voorhis & Co., 


1898. 


The appearance of the fifth edition of this stand- 
ard work on the Law of Negligence is an event 
of importance to the profession. It is now ten 
years since the publication of the fourth edition, 
and, during that time, the number of new decisions 
on the law of negligence has been so enormous, 
and the extensions and changes of the law thereby 
so great, that the authors have been compelled 
to largely re-write the work. Some idea of the 
remarkable development of the law of negligence 
may be obtained from the statement that in the 
first edition of this work about 4,700 cases were 
cited, while in the present edition, after excluding 
many cases referred to in former editions, which 
are now superseded, over 16,000 cases are cited. 
Not less than 40,000 citations of these cases appear 
in the notes on different pertinent points. The 
total amount of matter in this fifth edition is fully 





three times as much as that contained in the first 
edition and a third more than that contained in the 
fourth edition. To commend this excellent trea- 
tise is a real pleasure, for the authors have done 
the work with rare care and conscientiousness 
which has not been at all relaxed in the arduous 
and difficult task of bringing 1t down to date. 
Members of the profession who have become fa- 
miliar, by more or less constant use, with former 
editions will not need to be told anything about 
its merits. The high favor which these former 
editions have found leaves no room to doubt that 
the present work will be accorded an equally hearty 
reception. It is in two large octavo volumes, 
printed in the highest style of the art. 


The Law of Negotiable Instruments. Statutes, 
Cases and Authorities. Edited by Ernest W. 
Huffcut, Professor of Law in Cornell University 
College of Law. New York: Baker, Voorhis & 
Co., 1808. 


Prof. Huffcut, who is well known to the profes- 
sion as a law teacher and writer, has based this 
work upon the Negotiable Instruments Law is 
enacted in New York, Connecticut, Colorado, 
Florida, Maryland and Virginia, and submitted for 
enactment in the other States by the commisioners 
on uniformity of law. There will be little dispo- 
sition to dispute Prof. Huffcut’s statement that 
this Code, presenting as it does the best statement 
available of the results of English and American 
judicial decisions, should be thoroughly under- 
stood. Recognizing, however, that a Digest or 
Code is, after all, but a set of abstract rules, and 
that the student “ needs to see the rules in opera- 
tion upon concrete facts in order to appreciate 
their force and effect,” the editor has supplemented 
this admirable Digest with a selection of over 300 
cases, mostly American, from which the Digest 
might mainly be drafted, and which serve to show 
every important rule in operation upon concrete 
facts. These cases have been carefully annotated 
and cross-references enable the student to have be- 
fore him always the enactment of the legislature 
and the decisions of the courts. An examination 
of the work convinces us that the editor has be- 
stowed great patience and care upon its prepara- 
tion, and that it will prove equally valuable to the 
student and the practitioner — presenting for the 
former an admirable survey of the whole law of 
negotiable instruments, reduced in the first part 
to concise statements of principles and rules, and 
expanded in the second part into concrete ex- 
amples of the application of the rules; and for the 
latter serving as an annotated edition of the most 
important statutory enactments of recent years. 
Being the work of one who teaches the subject in 
law schools, it is also admirably adapted to the 
purpose of instruction in law schools. 
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cause. And the doctrine was consequently said to have no appli- 


cation, except in those cases where the /is in question is of such 
a character as to enable a definite decree to be entered therein 
deciding the right of property between the parties.” (Dovey’s App., 
g7 Penn. State, 153.) 

We have also the following: In a case which arose, and was com- 
prehensively adjudged, in Virginia Court of Appeals, it is held, on 
original reasoning, that the doctrine of lis pendens does not rest 
upon the presumption of notice, but upon reasons of public policy, 
and in cases in which it operates, applies where there is no possibil- 
itv that the party should have notice of the pendency of the suit. 
The court says, specifically: “ It is founded upon the necessity of 
such a rule, in order to give effect to the proceedings in courts of 
justice. Without it the administration of justice might, in all cases, 
be frustrated by successive alienations of the property which was 
the object ‘of litigation pending the suit, so that every judgment or 
decree could be rendered abortive where the recovery of specific 
property was the object.” (Newman v. Chapman, 2 Rand. 93.) 

Chancellor Kent states the rule, and traces its progress with his 
usual vigor and comprehensiveness, thus: “ The established rule is 
that a lis pendens, only prosecuted and not collusive, is notice to 
a purchaser so as to affect and bind his interest by the decree; and 
the lis pendens begins from the service of the subpana after the ill 
is filed.” The learned Chancellor continues: “ I am bound to apply 
it, and it is not in my power to dispense with it. I have no doubt 
the rule will sometimes operate with hardship upon a purchaser 
without actual notice, but this seems to be one of the cases in 
which private mischief must yield to general convenience * * * 
the rule would not * * * shave been supported for centuries if 
it had not been founded in great public utility.” (Murray v. Ballou, 
1 Johns. Chy. 566.) 

Again held that: “ It is a careless use of language which has led 
judges to speak of lis pendens as notice, because it happens to have, 
in some instances, a similar effect with notice.” (Watson v. Wilson, 
2 Dana, 406.) 

Also: The justice of the court would be wholly evaded by alien- 
ing the lands after subpoena served, and the suitor subjected to 
great delay, expense and inconvenience, without any certainty of at 
last securing his interest. (Ludlow’s Heirs v. Kidd’s Exr., 3 Ohio, 
541.) 
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The early English cases were thus: 

Sorrell v. Carpenter, 2 P. Wm. 482. — In this case the defendant 
was a purchaser of an estate pendente lite; and the Lord Chancellor 
said: ‘** Wihen there is a conveyance made pendente lite, without any 
vaiuable. consideration and to avoid and elude a decree, it ought to 
be highly discountenanced; and even though the alienation be for 
never so good a consideration, yet if made pendente lite the pur- 
chase is to be set aside; and this in imitation of the proceedings in 
a real action at common law, where, if the defendant aliens after the 
pendency of the writ, the judgment in the real action will overreach 
such alienation.” 

Garth v. Ward, 2 Atk. 174. — This was a suit to establish a will, 
and pending the proceedings the defendant bought the estate. The 
Lord Chancellor said it “ must be considered, to all intents and 
purposes, as a lis pendens, as otherwise it would make the only 
method which, by the law of England, is pointed out for proving 
a will, vain and nugatory.” 

Worsley v. Scarborough, 3 Atk. 392. — “It is the pendency of 
the suit that creates the notice, for as it is a transaction in a sover- 
eign court of justice, it is supposed all people are attentive to what 
passes there, and it is to prevent a greater mischief than would arise 
by people’s purchasing a right under litigation, and then in contest.” 

Walker v. Smallwood, Ambl. 677. — Lord Camden held that, as 
a general rule, an alienation pending a suit is void.” 

Bishop v. Paine, 11 Vesey. 197. — In case of Bishop v. Paine, 11 
Vesey, 197, the Master of the Rolls said: “ The tithe * * * con- 
sists of a foreclosed mortgage. The objection is that two mort- 
gagees of the equity of redemption are not brought before the 
court, and therefore are not bound by the decree of foreclosure. 
The answer is that they became mortgagees after the bill of fore- 
closure filed, and one even after tthe decree nisi. * * * It is 
argued that all incumbrancers, at whatever period they became such, 
must be made parties to be bound by the decree. 2d. * * * 
Ordinarily * * * the decree * * * _ binds only the parties 
to the suit. But he who purchases during the pendency of the suit 
is bound by the decree that may be made against the person from 
whom he derives title. The litigating parties are exempted from 
the necessity of taking notice of a tithe so acquired. As to them, it 
is as if no such title existed. Otherwise suits would be intermin- 
able; or, which would be the same in effect, it would be in the 
pleasure of one party at what period the suit should be terminated. 
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The rule may sometimes operate with hardship upon those who 
purchase without actual notice; yet general convenience requires its 
adoption, and a mortgage taken pendente lite cannot be exempted 
from its operation.” 


t is held not to rest upon the doctrine of notice express or 


miplied, but is founded upon public policy, its object being to keep 
the res within the power of the court, so that when the litigation is 
ended the title will be settled without a need of further litigation. 
(Daniel v. Hodges, 87 N. C. 95; Dovey’s Appeal, 97 Pa. St. 153; 
Green v. Rich, 121 Pa. St. 130; Bellamy v. Sabine, 1 De G. & J. 
566.) . 

A lis pendens is notice to all the world (Story Eq. Jur., § 406), 
but authorities differ as to whether lis pendens has any extra-terri- 
teria! effect in regard to personal property. 

Mere service of subpoena is not lis pendens if the case goes no 
farther, but where the bill or declaration is filed the rule of lis 
pendens relates back to the service of the writ. (Sugd. on Vendors, 
543.) And it matters not in Kentucky if lands are located in 
another county than that of the litigation. (Wickliffe v. Brecken- 
ridge, 1 Bush, 427.) It has been held that lis pendens is inconsistent 
with the recording acts in this country. (City Council v. Page, 
Spear’s Eq. 159; Newman v. Chapman, 2 Rand. 93.) 

One who purchases land pending a suit against his vendor, to 
enforce a former vendor’s lien upon it for his purchase money, is 
bound by the decree in the suit, though not a party to it. (Hale 
v. Warner, 36 Ark. 217; Owing’s Exr. v. Myers, 3 Bibb, 278; Truitt 
v. Truitt, 38 Ind. 16; Green v. White, 7 Blackf. 242.) 

Lis pendens presents no obstacle to the purchase by a defendant 
from a person not a party to the suit of a title superior to that of 
the complainant, and the setting up of this title to defeat the com- 
plainant’s equities. (Douglas v. Davies et al., 23 Ill. App. 618.) 

Where a suit was pending against a mortgagor, and the land 
sought to be charged was sold under a mortgage executed prior to 
the suit and bought by the mortgagee, it was held that the doctrine 
of lis pendens did not apply, as the title was derived from the mort- 
gage. (Coles v. Allen, 64 Ala. 98.) 

Where, upon a bill filed for a specific performance by a transfer 
of land, a decree for that purpose is entered, it is not a judicial sale, 
and any one purchasing from either party is chargeable with notice 
as lis pendens of all that is involved in the suit. (Gilman v. Hamil- 
ton, 16 Ill. 225.) 
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A purchaser of mortgaged premises from a mortgagee, pending 
a suit to redeem from the morigage, will hold subject to the equities 
of the parties seeking the redemption. (Roberts v. Fleming, 53 


Ill. 196.) 


CHAPTER III. 
COMMENCEMENT, DURATION AND TERMINATION OF LIS PENDENS. 


A lis pendens begins when a bill is filed, from the service of sum- 
mons, and not.before; and when there is mo service, and the defend- 
ant does not appear, there is no lis pendens. (Allison v. Drake, 
145 Ill. 500.) 

A subpoena served is not a sufficient lis pendens unless a bill be 
filed, but when a bill is filed the lis pendens begins from the service 
of the subpoena. (Sugd. on Vendors, 3, p. 322.) 

Lis pendens, except when some statute provides otherwise, begins 
from the service of the process or subpoena, and not before. (Free- 
man on Judg., § 195; Grant v. Bennett, 96 Ill. 513.) 

The service of subpoena alone is not sufficient, but a bill must 
also be filed, and where a bill has been filed and a subpoena served, 
whether the bill was filed before or after service, lis pendens begins 
irom the date of the service, and not from the filing of the bill. 
(Anon., 1 Vern. 318; Murray v. Ballou, 1 Johns. Chy. 576; Hayden 
v. Bachlin, 9 Paige Chy. 513; Herrington v. Herrington, 27 Mo. 
560; Allen v. Mandaville, 26 Miss. 397; Leitch v. Wells, 48 N. Y. 
611; Powell v. Wright, 7 Beavan, 444.) 

The statute requiring chancery suits to be commenced by bill has 
not altered the common-law rule. (Grant v. Bennett, 96 Ill. 513.) 

Upon filing a creditor’s bill it is usual to take out both an injunc- 
tion and subpoena — an injunction to restrain the defendant from 
d:sposing of his property; a subpoena to compel him to answer the 
cliarge and discover the concealed property. By the service of 
process the defendant is notified in an emphatic manner of the 
commencement of the suit. He is able to give notice of it to others. 
It would be the means of great wrong and injustice if a party could, 
by merely placing a bill among the mass of papers in the clerk’s 
office, acquire a lien in this secret way to defeat subsequent bona fide 
purchasers * * * or even subsequent creditors, litigating in 
good faith. The filing of the bill should be followed up by service 
of process to acquire a lien, and its prosecution should be pursued 
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with reasonable diligence to retain it. (Boynton v. Rawson, 
Clarke’s Ch. 585.) Same doctrine asserted in Lytle’s Exrs. v. 
Pope’s Administrators, 11 Bb. Mon. 297. 

To constitute a lis pendens, constructive notice of claim or asserted 
ownership, not only must suit be instituted, but process must be 
issued and served. (Banks v. Thompson, 75 Ala. 531. 

The filing of the bill and service must occur before the lien will 
attach. (Hallorn et al. v. Trum, 125 Ill. 247.) 

As to strangers to the suit, lis pendens does not commence until 
the service of process upon the defendant, even though a copy of 
the bill had previously been read to such defendant by a co-defend- 
ant who had been served with process. (Williamson v. Williams, 
11 Lea [Tenn.] 355.) 

Mere service of subpoena is not lis pendens if the case goes no 
farther, but when the bill or declaration is filed the rule of lis pendens 
relates to the service of the writ. (Sugden on Vendors, 534.) 

Commencement of the action by service of summons did not 
create a lis pendens affecting third persons not parties; the filing of 
the complaint was also necessary for that purpose. (Leitch et al. 
v. Wells et al., 48 N. Y. 585.) 

A writ of error is held to be a new suit, and whosoever buys pend- 
ing it is bound by it as lis pendens. (Coulter v. Herrod, 5 Cush. 
[ Miss.] 690.) 

An equitable lis pendens is acquired by the commencement of 
a suit to subject to a debt certain specifically described property 
claimed to have been fraudulently transferred, the lis pendens begin- 
ning on the filing of the petition and the suing out of the summons 
by which the code provides the suit may be commenced. (Roth- 
childs’ Admr. v. Kohn, 93 Ky. 107.) 

A lis pendens begins from the service cf the subpoena after the bill 
is filed, and whatever is embraced in the suit is notice to the pur- 
chaser of all involved, so as to bind him. (Murray v. Ballou, 
1 Johns. Ch. 566; Goodwin vy. MecGeehee, 15 Ala. 232; Lytle v. 
Pope, 11 B. Mon. 318; Willianison v. Williams, 11 Lea, 355; Grant 
v. Bennett, 96 Ill. 513; Sanders v. McDonald, 63 Md. 503.) 

A iis pendens begins from service of subpoena, and not frem filing 
of bill or issuance of writ. (Thorpe v. Dunlap, 4 Heisk. 674; Mur- 
ray v. Ballou, 1 Johns. Chy. 566; Allen v. Mandaville, 26 Miss. 397: 
Sugden on Vendors, 544.) 

The /is pendens continues till the final disposition of the suit. 
(Sugden on Vendors, 281, 285.) 
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Dismissal of case end of lis pendens. (Trimble v. Boothby, 14 
Ohio St. 109; Ludlow v. Kidd, 3 Ohio, 541.) 

It cannot be said that a case is no longer /is pendens after a decree 
and sale, and a conveyance executed, because the Court of Chan- 
cery is not functus officio until the decree is executed by delivery of 
possession. (Jackson v. Warren, 32 Ill. 331.) 

A iis pendens cancelled of record upon a jwdgment dismissing the 
action is not notice even of facts alleged in the complaint in such 
action to those subsequently dealing with the title. (Valentine v. 
Austin, 58 Hun, 398.) 

jaintiff having filed a lis pendens before defendant conveyed to 
third parties, these latter are charged with notice of his rights. 
(Brock v. Pearson, 87 Cal. 581.) 

A suit to set aside a deed as fraudulent was dismissed upon 
a reconveyance being given, and the lis pendens on file was cancelled. 
Afterwards a new deed of the same land, between the same parties, 
was made and recorded, and the grantee sold the land to one hav- 
ing no actual knowledge of any defect in the title. Held, that such 
purchaser was not put upon inquiry as to the validity of the 
secund deed by the existence of the cancelled notice of lis pendens. 
(Valentine v. Austin, 124 N. Y. 400.) 

There must be a bill filed, writ issued or pwhlication made, or 
defendant's appearance entered to constitute commencement of 
peiudente lite. (Montgomery et al. v. Birge, 3 Ark. 493; Hall v. 
Warner, 36 Ark. 217.) 

A service of the subpoena upon the defendant subsequently to the 
filing of the bill is necessary to create a lis pendens as against a bona 
fide purchaser of the subject-matter of the litigation, who has not 
actual notice of the suit; but it may be served on some member of 
his family at his residence or by publication. (Hayden v. Bucklin. 
g Paige, 512; Leitch v. Wells, 48 Barb. 650; Leitch v. Wells, 48 
NY. 586.) 

Lis pendens ends with disnvissal of bill, and the case is not 
changed because the decree is against infants. (Ludlow’s Heirs v. 
Kidd’s Exrs., 3 Ohio, 541.) 

In equity practice, filing the bill and serving the subpoena gener- 
ally created a lis pendens. (Abbott’s Law Dict., tit. Lis Pendens.) 

In equity the filing the bill and serving a subpoena creates the 
lis pendens, except when statutes require a record. (Stimson’s Law 
Glossary, tit. Lis Pendens.) 
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A subpcena served and a bill filed is a lis pendens against all per- 
sons. (Cross on Liens, 140.) 

In the civil law a suit was not said to be pending before that 
stage of it termed lites contestatio. (1 Mackeld. Civil Law, 205, 
§ 203.) 

The commencement and pending of a bill for divorce, which 
merely sets forth the defendant’s lands as affecting the amount of 
alimony to be allowed but asserts, and seeks no right in respect to 
them, is no notice by lis pendens to affect the rights of purchasers 
from the defendant. (Sapp v. Wightman, 103 Ill. 150; Scott v. 
Rogers, 77 lowa, 483.) 

But a husband cannot defeat his wife’s right to alimony in his 
land by selling it before an injunction issues to one who had knowl- 
edge that she had filed her bill for divorce and alimony, and that 
aa injunction had been granted. (Boils v. Boils, 1 Coldw. 284.) 

In cases where, by statute, a losing defendant not personally 
served may come in within a certain period, and vacate the judg- 
ment and secure a new hearing, held, that there is no lis pendens 
between the date of the judgment and the order for a new trial. 
(Scudder v. Sargent, 15 Neb. 103.) 

A creditor may have a lien on a fund which he seeks to subject 
to payment of his judgment, and the lien continues till his bill is 
dismissed. (Stoddard v. Myers, 8 Ohio, 203.) 

Where an estate is sold under a decree under which a lien is 
retained upon the premises for the purchase money, the lis pendens 
continues till the money is actually paid. (Ex parte Spence et al., 
6 Lea, 391.) 

Filing of creditor’s bill without service of summons does not 
create a lis pendens or equitable levy. (Hirshiser v. Tinsley, 9 Mo. 
App. 339.) 

A proceeding in bankruptcy under any efficient bankrupt law is 
a lis pendens as to the bankrupt estate. (Newland on Con., 507; 
Kimbelling v. Hartley, 1 McCrary, 136.) 

A cross bill is a iis pendens. (Brundage v. Biggs, 25 Ohio St. 
652: Hall Lumber Co. v. Gustin, 54 Mich. 624.) 

When the technical notice is by publication, the lis pendens begins 
when the publication is complete. (Bennett v. Williams, 5 Ohio, 
461; Dunn v. Games, 1 McL. 321; Carter v. Mills, 30 Mo. 432.) 

And the published notice should be specific. (McCormick v. 
Paddock, 20 Neb. 487.) 
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Publication creates a lis pendens as effectually as the service of 
a subpoena. (Doe ex dem. v. Magee, 8 Ala. 573.) 

Two things seem indispensable to give effect to the doctrine of 
lis pendens —(1) that the litigatidn must be about some specific 
thing which must necessarily be affected by the termination of the 
suit; and (2) that the particular property involved in the suit must 
be so definite in the description that any one reading it can learn 
thereby what property is intended to be made the subject of the 
litigation. (Houston v. Timmerman, 17 Ore. 499.) Notice of lis 
pendens does not take effect till service of process or its publication 
in case of an absent defendant. (Ib.) 

The doctrine of lis pendens operates as notice only from the time 
the complaint is filed and summons served, and of such facts as are 
alleged in the pleadings which are pertinent to the issue and exhibits 
actually filed. (Ib.) 


CHAPTER IV. 
EFFECT OF AMENDMENTS. 


In a bill in Chancery amendments are sometimes made or a sup- 
plemental bill filed, placing the right to relief “ upon a different and 
distinct ground.” In such case the amended bill is usually regarded 
as an original bill for that purpose. <A leading case is that of Stone 
et al. v. Connolly, 1 Metc. (Ky.) 652, where an attachment and 
injunction were prayed against defendant on the ground that she 
intended and was about to sell or dispose of her property in order 
to defraud her creditors. At a later period plaintiffs filed an 
amended bill, in which they stated that they had obtained a judg- 
ment, and that an execution thereon had been returned “ no prop- 
erty found.” Prior to the filing of this amended bill the defendant 
sold the property. Court found that there was no proof to sustain 
the original bill, and that the amended bill did not affect the pur- 
chaser, as he had bought before it was filed; and to the contention 
that the amendment related back to the original bill and was a con- 
tinuation of the equity claimed in it, said: “ An entirely new lis 
pendens was created by this amendment. By it the plaintiff's right 
t> come into a court of equity was placed upon a different and dis- 
tirct ground. It did not operate as a continuation of the original 
equity, which had been relied on, but asserted an additional and 
independent ground of equitable relief. It presented an entirely 





